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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 946
[Docket No. FV00-946-1 IFR]

Irish Potatoes Grown in Washington;
Exemption From Handling and
Assessment Regulations for Potatoes
Shipped for Experimental Purposes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule exempts potatoes
shipped for experimental purposes from
the handling and assessment regulations
of the Washington State potato
marketing order. The marketing order
regulates the handling of potatoes grown
in Washington, and is administered
locally by the State of Washington
Potato Committee (Committee).
Experimental shipments of potatoes by
handlers utilizing new and innovative
packaging, including the commingling
of different varieties of potatoes in the
same package, or shipments of non-
traditional experimental varieties of
potatoes will be exempt from the grade,
size, maturity, pack, inspection, and
assessment requirements of the
marketing order. By relaxing the
requirements on shipments of such
potatoes, this rule provides the industry
with greater marketing flexibility and
with the ability to investigate new
methods for increasing producer
returns. It also is expected to provide
consumers with more choices in buying
fresh potatoes.

DATES: Effective November 27, 2000;
comments received by January 23, 2001
will be considered prior to issuance of

a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be

sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; Fax: (202) 720-5698, or
E-mail: moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, suite 385, Portland,
Oregon 97204-2807; telephone: (503)
326-2724, Fax: (503) 326—7440; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
720-5698.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 113 and Marketing Order No. 946,
both as amended (7 CFR part 946),
regulating the handling of Irish potatoes
grown in Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule exempts shipments of
potatoes for experimentation from the
grade, size, maturity, pack, inspection,
and assessment requirements of the
marketing order. By relaxing the
requirements on new and innovative
packaging and on non-traditional
varieties of fresh potatoes, this rule
provides the industry with greater
marketing flexibility and the ability to
investigate new methods for increasing
producer returns, and provides
consumers with more choices in buying
fresh potatoes. The Committee
unanimously recommended the
exemption for experimental packs and
varieties at its meeting held on June 8,
2000.

Section 946.51 of the order provides
authority for the Committee to
recommend the implementation,
modification, suspension or termination
of regulations. Section 946.52 provides
the necessary authority for the
Department to issue regulations, and to
modify, suspend, or terminate such
regulations. Furthermore, § 946.54
provides authority for the modification,
suspension, or termination of handling
regulations for the purpose of
facilitating the handling of potatoes for
special purposes, while § 946.55
provides for adequate safeguards to
prevent such special purpose shipments
from entering unauthorized outlets. The
order’s handling regulations, § 946.336,
establish the grade, size, maturity, pack,
and inspection requirements for
potatoes grown in Washington. The
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assessment rate for Washington potatoes
is established in § 946.248, pursuant to
§946.41.

Handlers have expressed a desire to
experiment with shipping potatoes of
different varieties in the same container.
This has been a problem, however, since
the order requires that all potato
varieties, as a minimum, meet U.S. No.
2 grade as defined in the U.S. Standards
for Grades of Potatoes. These standards
specify that a particular lot of potatoes
has “similar” varietal characteristics.

Although the order’s handling
regulations do allow the mixing of any
size and variety in a 3-pound or smaller
container, handlers have been unable to
ship a large enough quantity of the
experimental packs to determine market
feasibility. With this action, however,
marketers will have the ability to
experiment with various packs,
including containers with a mixture of
different potato varieties and sizes.

Prior to this action, the order’s
regulations required that all potatoes
shipped to the fresh market, with the
exception of those meeting the
minimum quantity and special purpose
exemptions, be inspected and assessed.
The handling regulations did not
provide adequate relief for
commercially viable shipments of non-
traditional or experimental potato
varieties that could not meet minimum
inspection requirements. Several
producers and handlers within the
production area are attempting to
develop and market new varieties of
potatoes. Some of the new varieties have
irregular shapes or are small in size and
will not meet minimum order
requirements. In order to market these
unique potatoes, handlers were required
to utilize the order’s minimum quantity
exemption, which allows shipments up
to, but not in excess of, 500 pounds of
potatoes daily without regard to
assessment and inspection
requirements. This has prevented
handlers from shipping larger quantities
of these potatoes and from adequately
determining their marketability and
consumer acceptance. By allowing
handlers to ship the quantities of new
varieties they believe are necessary to
determine marketability, this rule
adequately addresses this issue.

As is currently required for all special
purpose shipments, handlers shipping
experimental potato packs or
experimental potato varieties will need
to apply for and obtain a Special
Purpose Certificate from the Committee.
To help ensure compliance with the
revised provisions and to statistically
track the shipments of experimental
potato packs and varieties, the
Committee will require that shipments

made pursuant to this action be reported
on the Special Purpose Shipment
Report, as modified to include potatoes
shipped for experimental purposes.
Such reports will help the Committee in
determining whether applicable
requirements have been met and
whether proper disposition has
occurred, and will be furnished to the
Committee for each shipment made
pursuant to the applicable Special
Purpose Certificate. The Committee’s
intent is to keep reporting requirements
at the minimum level necessary to
monitor compliance while determining
the viability and extent of any changes
in the packaging and marketing of
Washington potatoes.

The Committee contends that the
purpose of the order is to provide
quality assurance and minimum grade
standards for Washington potatoes and
not to inhibit innovation. This rule thus
provides the Washington potato
industry with the ability to seek new
and innovative ways to market its fresh
potato crop without the costs and
constraints of regulation that otherwise
provide a necessary service to the
industry. This rule provides the
industry with the flexibility to explore
new markets while enhancing product
development, and helps in identifying
niche markets which may benefit
producers, handlers, buyers, and
consumers of Washington State
potatoes. Should a particular
experimental pack or variety become
commercially significant and some form
of quality control or assessment
reinstatement be needed, the Committee
will consider further changes in the
exemptions.

As referenced earlier, the Committee
currently utilizes two forms for special
purpose shipments. These are the
Shippers Application for Special
Purpose Certificate and the Special
Purpose Shipment Report. To conform
to this terminology, this rule also
replaces the term “Certificate of
Privilege” with the term ““Special
Purpose Certificate”” wherever it appears
in the Rules and Regulations and
Handling Regulations established under
the order.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the

Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of Washington potatoes who are subject
to regulation under the marketing order
and approximately 340 Washington
potato producers in the regulated area.
Small agricultural service firms are
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $500,000. A
majority of these handlers and
producers may be classified as small
entities, excluding receipts from other
sources.

This rule exempts shipments of
potatoes shipped for experimentation
from the grade, size, maturity, pack,
inspection, and assessment
requirements prescribed under the
regulations of the marketing order
regulating the handling of potatoes
grown in Washington. Pursuant to
authority in §§946.51, 946.52, and
946.54, at its meeting on June 8, 2000,
the Committee unanimously
recommended that this exemption for
experimental potato packs and varieties
be added under § 946.336(d), Special
purpose shipments. By relaxing the
regulations, this rule provides the
Washington potato industry with the
enhanced ability to seek new and
innovative methods of marketing its
fresh potato crop. This rule provides the
industry with the flexibility to explore
new markets while enhancing product
development, and helps to identify
niche markets which may benefit
producers, handlers, buyers, and
consumers of Washington State
potatoes.

The Committee believes that this rule
will have a positive economic impact on
the Washington potato industry.
Producers and handlers will be able to
concentrate on developing innovative
new packaging and marketable new
potato varieties without the costs
associated with inspection and
administrative assessments, as well as
most of the costs associated with
grading. Although not having specific
information regarding the volume of
potatoes that will be marketed through
this exemption, the Committee
estimates that the initial volume being
shipped will be low and thus will have
little negative impact on Committee
assessment income. However, since one
of the objectives of this action is to
increase the utilization of fresh potatoes
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produced in Washington, the Committee
will consider changing the handling
regulation and assessment requirements
in the future, if needed, to help ensure
quality control and adequate Committee
income if the experimental shipments
become commercially viable.

The current assessment rate is $0.002
per hundredweight of potatoes handled.
Also, the cost of inspection under the
marketing order is $0.06 per hundred
weight of potatoes inspected. Handlers,
both small and large, shipping potatoes
under the experimental shipment
exemption will not incur these costs.
Any savings accrued will be
proportional to the quantities of
potatoes shipped under the
experimentation exemption.

With regard to alternatives, we believe
that this action best reflects the
marketing and product development
goals of the Washington potato industry.

The Committee estimates that initially
four or five handlers may each apply for
and obtain a Special Purpose Certificate
for the purpose of making shipments of
experimental packs or varieties. In
addition, such handlers will be required
to furnish to the Committee a Special
Purpose Shipment Report for each
shipment made under the experimental
purposes exemption. The Committee
estimates that the additional paperwork
burden on handlers for this action will
total less than ten hours. Such time is
currently approved under OMB No.
0581-0178 by the Office of Management
and Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. In addition, the
Department has not identified any
relevant Federal rules that duplicate,
overlap or conflict with this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Washington potato industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations. Like all
Committee meetings, the June 8, 2000,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the

compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on a
change to the regulations prescribed for
the production area under the
Washington potato marketing order.
Any comments received will be
considered prior to finalization of this
rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim final rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule relaxes
requirements on Washington potato
handlers and provides additional
marketing opportunities; (2) early
September was the beginning of the
2000-2001 shipping season and this
rule should be in place as promptly as
possible so that handlers can take
advantage of the benefits resulting from
this relaxation; (3) this recommendation
was unanimously approved by the
Committee at a public meeting and
interested parties had an opportunity to
provide input; and (4) this rule provides
a 60-day comment period and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 946 is amended as
follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON

1. The authority citation for 7 CFR
part 946 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. Amend Part 946 as follows:

(a) Revise the undesignated center
heading following § 946.104;

(b) Revise paragraphs (a)(3) and (4) in
§946.120; and

(c) Add a new paragraph (a)(5) to
§946.120 to read as follows:

Special Purpose Certificates

§946.120 Application.

(a) * % *

(3) Prepeeling outside the district
where grown;

(4) Grading or storing at any specified
location in Morrow or Umatilla
Counties in the State of Oregon; and

(5) Experimentation.

* * * * *

3. In § 946.336, paragraphs (e)(3)(i),
(iii), and (iv) are amended by removing
the words “Certificate of Privilege”” and
adding the words “Special Purpose
Certificate” in their place, the
undesignated paragraph following
paragraph (d)(7) is removed, paragraph
(d) is revised, and a new paragraph
(e)(6) is added to read as follows:

* * * * *

§946.336 Handling regulation.
* * * * *

(d) Special purpose shipments. (1)
The minimum grade, size, cleanness,
maturity, and pack requirements set
forth in paragraphs (a), (b), and (c) of
this section shall not apply to shipments
of potatoes for any of the following
purposes:

(i) Livestock feed;

(ii) Charity;

(iii) Seed;

(iv) Prepeeling;

(v) Canning, freezing, and “other
processing” as hereinafter defined;

(vi) Grading or storing at any specified
location in Morrow or Umatilla
Counties in the State of Oregon, in
District 5, or in Spokane County in
District 1;

(vii) Export, except to Alaska and
Hawaii and except as provided in
paragraph (c)(2) of this section; or

(viii) Experimentation.

(2) Shipments of potatoes for the
purposes specified in paragraphs
(d)(1)(i) through (viii) of this section
shall be exempt from inspection
requirements specified in paragraph (g)
of this section except shipments
pursuant to paragraph (d)(6) of this
section shall comply with inspection
requirements of paragraph (e)(2) of this
section. Shipments specified in
paragraphs (d)(1)(i), (ii), (iii), (v) and
(viii) of this section shall be exempt
from assessment requirements as
specified in § 946.248 and established
pursuant to § 946.41.

* * * * *

(a) R

(6) Each handler desiring to make
shipments of potatoes for
experimentation shall:

(i) First apply to the committee for
and obtain a Special Purpose Certificate
to make shipments for experimentation;
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(ii) Upon request by the committee,
furnish reports of each shipment
pursuant to the applicable Special

Purpose Certificate.
* * * * *

Dated: November 15, 2000.
Ronald L. Cioffi,

Acting Deputy Administrator, Fruit and
Vegetable Programs.

[FR Doc. 0029944 Filed 11-22—00; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1011

[DA-01-01]

Milk in the Tennessee Valley Marketing
Area; Termination of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; termination order.

SUMMARY: This document terminates the
remaining administrative provisions of
the Tennessee Valley Federal milk
marketing order (Order 1011). All of the
monthly operating provisions of the
order were terminated as of October 1,
1997.

EFFECTIVE DATE: November 27, 2000.
FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Programs, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932,
Nicholas.Memoli@usda.gov.

SUPPLEMENTARY INFORMATION: The
Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for

a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this final rule will not have a
significant economic impact on a
substantial number of small entities
because the Tennessee Valley milk
order ceased operating as of October 1,
1997, and there are no handlers or dairy
farmers that will be affected by the
termination of its one remaining
administrative provision.

Preliminary Statement

This order of termination is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act,
as amended (7 U.S.C. 601-674), and of
the order regulating the handling of
milk in the Tennessee Valley marketing
area.

Notice of proposed rulemaking was
published in the Federal Register on
July 3, 1997 (62 FR 36022), concerning
a proposed termination of the order.
Interested persons were afforded
opportunity to file written data, views
and arguments thereon.

In total, 11 comments were received,
3 supporting the termination, 3 opposed
to it, and 5 taking no position on the
termination but offering comments on
questions raised by the Department in
the notice of proposed termination.

After consideration of all relevant
material, including the proposal in the
notice, the comments received, and
other available information, the
Administrator of the Agricultural
Marketing Service found and
determined that the order regulating the
handling of milk in the Tennessee
Valley marketing area (7 CFR 1011) did
not tend to effectuate the declared
policy of the Act and terminated all of
the operating provisions of the order on
September 5, 1997, effective October 1,
1997 (62 FR 47923).

Statement of Consideration

This rule terminates the last
remaining provision of the Tennessee
Valley Federal milk marketing order

effective one day after publication of
this final rule in the Federal Register.

On May 12, 1997, the Department
issued a partial final decision on
proposed amendments to the Carolina,
Southeast, Tennessee Valley, and
Louisville-Lexington-Evansville milk
orders (i.e., Orders 5, 7, 11, and 46)
which was published on May 20, 1997
(62 FR 27525). The final decision
document contained proposed amended
orders for the 4 southeast marketing
areas, including the Tennessee Valley
order, and directed the respective
market administrators of the 4 orders to
ascertain whether producers approved
the issuance of the amended orders. The
final decision concluded that amended
orders were needed to effectuate the
declared policy of the Act.

Less than two-thirds of the producers
whose milk is pooled in the Tennessee
Valley marketing area approved the
issuance of the proposed amended
order. The Act requires approval by at
least two-thirds of the producers before
an amended order may be issued.

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the order regulating the handling
of milk in the Tennessee Valley
marketing area, the operating provisions
of the Tennessee Valley Federal milk
order were terminated effective October
1, 1997. Notice of the termination was
published in the Federal Register on
September 12, 1997 (62 FR 47923).
Certain administrative provisions were
left intact at that time so that the market
administrator, in his capacity as the
order’s liquidating agent, could disburse
all of the money remaining in the
administrative, producer-settlement,
and marketing service funds established
under the order. These tasks having
been completed, the remaining
provisions of the order are unnecessary
and may be removed immediately.
Therefore, it is determined that the
remaining provisions of Part 1011 no
longer tend to effectuate the declared
policy of the Act and are hereby
terminated pursuant to provisions of 7
U.S.C. 608(c)(16)(A).

For the same reasons, it is hereby
found and determined, upon good
cause, that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice or
engage in further rulemaking prior to
putting this rule into effect and that
good cause exists for not postponing the
effective date of this rule until 30 days
after publication in the Federal
Register.

List of Subjects in 7 CFR Part 1011
Milk marketing orders.
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PART 1011—MILK IN THE TENNESSEE
VALLEY MARKETING AREA
[REMOVED AND RESERVED]

For the reasons set forth in the
preamble and under the authority 7
U.S.C. 601-674, 7 CFR part 1011 is
removed and reserved.

Dated: November 15, 2000.

Richard M. McKee,

Deputy Administrator, Dairy Programs.

[FR Doc. 00—29943 Filed 11-22-00; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R-1089]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a
final rule amending the staff
commentary that interprets the
requirements of Regulation Z (Truth in
Lending). The Board is required to
adjust annually the dollar amount that
triggers requirements for certain
mortgages bearing fees above a certain
amount. The Home Ownership and
Equity Protection Act of 1994 (HOEPA)
sets forth rules for home-secured loans
in which the total points and fees
payable by the consumer at or before
loan consummation exceed the greater
of $400 or 8 percent of the total loan
amount. In keeping with the statute, the
Board has annually adjusted the $400
amount based on the annual percentage
change reflected in the Consumer Price
Index that is in effect on June 1. The
adjusted dollar amount for 2001 is $465.
EFFECTIVE DATE. ]anuary 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Minh-Duc T. Le, Staff Attorney,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667. For the users of
Telecommunications Device for the Deaf
only, please contact Janice Simms at
(202) 872-4984.

SUPPLEMENTARY INFORMATION:

I. Background

The Truth in Lending Act (TILA; 15
U.S.C. 1601-1666j) requires creditors to
disclose credit terms and the cost of
consumer credit as an annual
percentage rate. The act requires
additional disclosures for loans secured
by a consumer’s home, and permits
consumers to cancel certain transactions

that involve their principal dwelling.
TILA is implemented by the Board’s
Regulation Z (12 CFR part 226). The
Board’s official staff commentary (12
CFR part 226 (Supp. 1)) interprets the
regulation, and provides guidance to
creditors in applying the regulation to
specific transactions.

In 1995, the Board published
amendments to Regulation Z
implementing HOEPA, contained in the
Riegle Community Development and
Regulatory Improvement Act of 1994,
Public Law 103-325, 108 Stat. 2160 (60
FR 15463). These amendments are
contained in § 226.32 of the regulation
and impose substantive limitations and
additional disclosure requirements on
certain closed-end mortgage loans
bearing rates or fees above a certain
percentage or amount. As enacted, the
statute requires creditors to comply with
the HOEPA rules if the total points and
fees payable by the consumer at or
before loan consummation exceed the
greater of $400 or 8 percent of the total
loan amount. TILA and Regulation Z
provide that the $400 figure shall be
adjusted annually on January 1 by the
annual percentage change in the
Consumer Price Index (CPI) that was
reported on the preceding June 1. (15
U.S.C. 1602(aa)(3) and 12 CFR
226.32(a)(1)(ii)). The Board adjusted the
$400 amount to $451 for the year 2000.

The Bureau of Labor Statistics
publishes consumer-based indices
monthly, but does not “report”” a CPI
change on June 1; adjustments are
reported in the middle of each month.
The board uses the CPI-U index, which
is based on all urban consumers and
represents approximately 80 percent of
the U.S. population, as the index for
adjusting the $400 figure. The
adjustment to the CPI-U index reported
by the Bureau of Labor Statistics on May
15, 2000, was the CPI-U index “in
effect” on June 1, and reflects the
percentage increase from April 1999 to
April 2000. The adjustment to the $400
figure below reflects a 3.1 percent
increase in the CPI-U index for this
period and is rounded to whole dollars
for ease of compliance.

II. Adjustment and Commentary
Revision

For the reasons set forth in the
preamble, for purposes of determining
whether a mortgage transaction is
covered by 12 CFR 226.32 (based on the
total points and fees payable by the
consumer at or before loan
consummation), a loan is covered if the
points and fees exceed the greater of
$465 or 8 percent of the total loan
amount, effective January 1, 2001.
Comment 32(a)(1)(ii)—2, which lists the

adjustments for each year, is amended
to reflect the dollar adjustment for 2001.
Because the timing and method of the
adjustment is set by statute, the Board
finds that notice and public comment
on the change are unnecessary.

III. Regulatory Flexibility Analysis

The Board certifies that this
amendment will not have a substantial
effect on the regulated entities because
the only change is to raise the
exemption level for transactions
requiring HOEPA disclosures.

List of Subjects in 12 CFR Part 226

Adpvertising, Federal Reserve System,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
would continue to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

2. In Supplement I to Part 226, under
Section 226.32—Requirements for
Certain Closed-End Home Mortgages,
under paragraph 32(a)(1)(ii), paragraph
2.vi. is added.

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

§ 226.32—Requirements for Certain Closed-
End Home Mortgages

32(a) Coverage.

* * * * *
Paragraph 32(a)(1)(ii).
* * * * *

2. Annual adjustment of $400 amount.
* * * * *

vi. For 2001, $465, reflecting a 3.1 percent
increase in the CPI-U from June 1999 to June
2000, rounded to the nearest whole dollar.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, November 20, 2000.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 00-30044 Filed 11-22-00; 8:45 am]
BILLING CODE 6210-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket Nos. 00P-1275 and 00P-1276]
Food Labeling: Health Claims; Plant

Sterol/Stanol Esters and Coronary
Heart Disease; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Interim final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting an
interim final rule that appeared in the
Federal Register of September 8, 2000
(65 FR 54686). The interim final rule
authorized the use in food labeling of
health claims on the association
between plant sterol/stanol esters and
reduced risk of coronary heart disease
(CHD), pending consideration of public
comment and publication of a final
regulation. The interim final rule was
published with inadvertent errors. This
document corrects those errors.

DATES: Effective September 8, 2000.

FOR FURTHER INFORMATION CONTACT:
James E. Hoadley, Center for Food
Safety and Applied Nutrition (HFS-
832), 200 C St. SW., Washington, DC
20204, 202—-205-5372.

SUPPLEMENTARY INFORMATION: In FR Doc.
00-22892, appearing on page 54686 in
the Federal Register of Friday,
September 8, 2000, the following
corrections are made:

1. On page 54687, in the second
column, under the heading, “II.
Petitions for Plant Sterol/Stanol Esters
and Reduced Risk of CHD,” in the 17th
line, the phrase “‘extension of 30 days”
is corrected to read “‘extension of 28
days”.

2. On page 54687, in the second
column, in the 18th line, at the end of
the paragraph, the following sentence is
added: “This interim final rule went on
public display at the Office of the
Federal Register on September 5, 2000.”

3. On page 54687, in the second
column, in the last sentence of the first
full paragraph, the phrase “an extension
of the deadline to publish a proposed
regulation” is corrected to read “an
extension of the deadline for the
petition”.

4. On page 54687, in the second
column, after the last sentence of the
first full paragraph, the following
sentence is added: ““As previously
noted, this interim final rule went on
public display at the Office of the
Federal Register on September 5, 2000.”

5. On page 54687, in the third
column, in the last paragraph, under the
heading ““a. Plant esterol esters”,
beginning in the 4th line, the phrase
“esterified to food-grade fatty acids” is
corrected to read “esterified with food-
grade fatty acids”.

6. On page 54688, in the second
column, under the heading “b. Plant
stanol esters”, beginning in the 4th line,
the phrase “esterified to food-grade fatty
acids” is corrected to read “esterified
with food-grade fatty acids”.

7. On page 54693, in the first column,
in the first full paragraph, in the 17th
line, the phrase “esterified to sunflower
oil” is corrected to read “‘esterified with
sunflower oil”.

8. On page 54693, in the third
column, in the first full paragraph, in
the 35th line, the symbol “N”" is
corrected to read “n”.

9. On page 54715, in the third
column, in Ref. 37, the phrase “London:
Academic” is corrected to read
“London: Academic Press”.

10. On page 547186, in the first and
second columns, in Refs. 60 and 63, the
word ‘“Atheroscelrosis” is corrected to
read ‘““‘Atherosclerosis”.

11. On page 54717, in the second
column, in Ref. 102, the word
“IsokaAE4aAE4ntaAE4” is corrected to
read “Isokaanta’.

§101.83 [Corrected]

The following corrections are made in
§101.83 Health claims: plant sterol/
stanol esters and risk of coronary heart
disease (CHD).

12. On page 54718, in the second
column, in paragraph (c)(2)(ii)(A)(2), in
the 4th line, the phrase “February 1,
2000, the method,” is corrected to read
“February 1, 2000. The method,”.

13. On page 54719, in the second
column, in paragraph (e)(1)(i), and in
the third column, in paragraphs
(e)(1)(id), (e)(2)(), and (e)(2)(ii), the
phrase “‘serving of [name of the food]
supplies grams” is corrected to read
“serving of [name of the food] supplies

grams’’.

Dated: November 20, 2000.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 00-30045 Filed 11-21-00; 9:47 am|]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE

Parole Commission

28 CFR Part 2

Offenders Serving Terms of
Supervised Release Imposed by the
Superior Court of the District of
Columbia

AGENCY: United States Parole
Commission, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The U.S. Parole Commission
is publishing interim rules to govern the
supervision of released prisoners who
are serving terms of supervised release
imposed by the Superior Court of the
District of Columbia. The Commission
has assumed this function pursuant to
the National Capital Revitalization and
Self-Government Improvement Act of
1997. Under that Act, an offender who
is convicted of a crime under the
District of Columbia Code that was
committed on or after August 5, 2000,
will receive a term of supervised release
to follow the completion of the
offender’s term of imprisonment.
Because parole is abolished for these
offenders, supervised release will
replace parole as the means of providing
them with post-imprisonment
supervision and treatment in order to
minimize their chances of recidivism
and protect the public safety.

DATES: Effective Date: December 26,
2000. Comments must be received by
January 30, 2001.

ADDRESSES: Send comments to office of
General Counsel, U.S. Parole
Commission, 5550 Friendship Blvd.,
Chevy Chase, Maryland 20815.

FOR FURTHER INFORMATION CONTACT:
Pamela A. Posch, Office of the General
Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase,
Maryland 20815, telephone (301) 492—
5959.

SUPPLEMENTARY INFORMATION: Under the
National Capital Revitalization and Self-
Government Improvement Act of 1977,
the District of Columbia was required to
amend the District of Columbia Code in
order to accomplish major changes in
sentencing for offenses committed on or
after August 5, 2000. Among those
changes was a requirement that parole
be abolished for many offenses, and
replaced by terms of supervised release
to be imposed at the time of sentencing
and served following release from
imprisonment. The District of Columbia
carried out these requirements through
the Sentencing Reform Amendment Act
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of 2000, which abolishes parole and
establishes maximum terms of
supervised release to be imposed at the
time of sentencing, together with
maximum penalties to be followed in
the event a term of supervised release is
revoked. This law applies only to
offenders who are convicted of crimes
committed on or after August 11, 2000.
(It does not apply to offenders who are
serving sentences that include eligibility
for parole.)

The Revitalization Act also provided
that offenders who are sentenced to
serve terms of supervised release
imposed by the Superior Court of the
District of Columbia shall be subject to
the authority of the U.S. Parole
Commission. The Commission was
given the same authority over Superior
Court supervised releasees as is
exercised by the U.S. District Courts
over federal supervised releasees under
18 U.S.C. 3583. The sole exception is
that any extension of a term of
supervised release imposed by the
Superior Court must be ordered by the
Superior Court. Further, the
Revitalization Act specifies that the
procedures to be followed by the
Commission in exercising its authority
over Superior Court supervised
releasees are the procedures applicable
to federal parolees under the Parole
Commission and Reorganization Act of
1976, as set forth in Chapter 311 of Title
18, United States Code.

The Commission is, accordingly,
soliciting public comment on the
regulations it proposes to adopt in order
to carry out this new function. The
interim regulations cover all aspects of
the supervised release function, from
the commencement of a term of
supervised release and the setting of the
conditions of release, to the procedures
and penalty provisions governing the
revocation process in a case where the
conditions of release are violated by the
releasee. The regulations implement the
substantive provisions of 18 U.S.C. 3583
and D.C. Code 24-1233 (the relevant
provisions of the Revitalization Act),
and incorporate the relevant procedural
requirements of Chapter 311 of Title 18,
U.S. Code, as implemented at 28 CFR
part 2, subpart A.

To assist the Commission in making
the determinations required by the
supervised release function, the
Commission is also proposing to adopt
guidelines both for early termination
decisions and for decisions to
reimprison following revocation of
supervised release. The early
termination guidelines are based on the
guidelines currently applicable to D.C.
Code parolees with respect to the
release of such parolees from active

supervision. See CFR 2.95 (2000). The
guidelines for determining the length of
any new term of imprisonment to be
imposed upon revocation of supervised
release are the reparole guidelines made
applicable to federal parolees at 28 CFR
2.21 and to D.C. Code parolees at 28
CFR 2.81. However, the maximum
authorized terms of reimprisonment and
further supervised release that may be
imposed upon revocation of supervised
release are established by 18 U.S.C.
3583(h) and by the Sentencing Reform
Amendment Act of 2000. These
maximum penalty provisions, which are
significantly different from those
applicable in the context of parole
revocations, are set forth in these
regulations. Because the applicable
penalties are determined by reference to
the original offense of conviction, a
comprehensive reference table is set
forth in these interim regulations so that
hearing examiners, supervised releasees,
and their representatives, will clearly
understand the limits within which the
Commission’s decision is to be made at
a revocation hearing.

These interim rules are being made
effective as interim rules so that any
offender who commences a term of
supervised release in the near future can
be effectively supervised pending
consideration of final regulations.
Public comment is invited on all aspects
of these interim rules, and will be
considered by the Commission prior to
adopting final rules.

Implementation

The interim regulations set forth
below will be applied solely to
offenders serving terms of supervised
release that have been imposed by the
Superior Court of the District of
Colombia for crimes committed on or
after August 5, 2000. There is no
retroactive application to other
offenders. Supervision will be provided
by the Court Services and Offender
Supervision Agency (CSOSA). In the
case of terms of supervised release
under the District of Columbia Code that
are imposed by the U.S. District Court
for the District of Columbia, such terms
of supervised release will be under the
exclusive jurisdiction of the U.S.
District Court for the District of
Columbia and supervision will be
carried out by the U.S. Probation Office
rather than CSOSA.

Regulatory Assessment Requirements

The U.S. Parole Commission has
determined that these interim rules do
not constitute a significant rule within
the meaning of Executive Order 12866.
The rules will not have a significant
economic impact upon a substantial

number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 605(b), and are deemed by
the Commission to be rules of agency
practice that will not substantially effect
the rights or obligations of non-agency
parties pursuant to Section 804(3)(C) of
the Congressional Review Act.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Probation and parole,
Prisoners.

The Amendment

Accordingly, the U.S. Parole
Commission is adopting the following
amendment to 28 CFR part 2.

PART 2—[AMENDED]

1. The authority citation for 28 CFR
part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

2. 28 CFR part 2 is amended to add
a new subpart D consisting of §§2.200
through 2.219, which is to read as
follows:

Subpart D—District of Columbia Code
Supervised Releasees

Sec.

2.200 Authority, jurisdiction and functions
of the U.S. Parole Commission with
respect to offenders serving terms of
supervised release imposed by the
Superior Court of the District of
Columbia.

2.201 Period of supervised release.

2.202 Prerelease procedures.

2.203 Certificate of supervised release.

2.204 Conditions of supervised release.

2.205 Confidentiality of supervised release
records.

2.206 Travel approval and transfers of
supervision.

2.207 Supervision reports to Commission.

2.208 Termination of a term of supervised
release.

2.209 Order of termination.

2.210 Extension of term.

2.211 Summons to appear or warrant for
retaking releasee.

2.212 Execution of warrant and service of
summons.

2.213 Warrant placed as detainer and
dispositional review.

2.214 Revocation; preliminary interview.

2.215 Place of revocation hearing.

2.216 Revocation hearing procedure.

2.217 Issuance of subpoena for appearance
of witnesses or production of documents.

2.218 Revocation decisions.

2.219 Maximum terms of imprisonment and
supervised release.
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Subpart D—District of Columbia Code
Supervised Releasees

§2.200 Authority, jurisdiction, and
functions of the U.S. Parole Commission
with respect to offenders serving terms of
supervised release imposed by the Superior
Court of the District of Columbia.

(a) The U.S. Parole Commission has
jurisdiction, pursuant to D.C. Code 24—
1233(c)(2), over all offenders serving
terms of supervised release imposed by
the Superior Court of the District of
Columbia under the Sentencing Reform
Amendment Act of 2000.

(b) The U.S. Parole Commission shall
have and exercise the same authority
with respect to a term of supervised
release as is vested in the United States
district courts by 18 U.S.C. 3583(d)
through(i), except that:

(1) The procedures followed by the
Commission in exercising that authority
shall be those set forth with respect to
offenders on federal parole at 18 U.S.C.
4209 through 4215 (Chapter 311 of 18
United States Code); and

(2) An extension of a term of
supervised release under subsection
(e)(2) of 18 U.S.C. 3583 may only be
ordered by the Superior Court upon
motion from the Commission.

(c) Within the District of Columbia,
supervision of offenders on terms of
supervised release under the
Commission’s jurisdiction is carried out
by the Community Supervision Officers
of the Court Services and Offender
Supervision Agency (CSOSA), pursuant
to D.C. Code 24-1233(c)(2). Outside the
District of Columbia, supervision is
carried out by United States Probation
Officers pursuant to 18 U.S.C. 3655. For
the purpose of this subpart, any
reference to a “Supervision Officer”
shall include both a Community
Supervision Officer of CSOSA and a
United States Probation Officer in the
case of a releasee who is under
supervision outside the District of
Columbia.

§2.201 Period of supervised release.

A period of supervised release that is
subject to the Commission’s jurisdiction
begins to run on the day the offender is
released from prison and continues to
the expiration of the full term imposed
by the Superior Court, unless early
termination is granted by the
Commission. In the case of multiple
terms of supervised release imposed by
the Superior Court, all terms are deemed
to be absorbed by the longest term
imposed, which shall be the controlling
term for all purposes under this part,
including the calculation of the
maximum authorized penalties that may
be imposed if supervised release is

revoked. A term of supervised release
shall run concurrently with any federal,
state, or local term of probation, parole
or supervised release for another
offense, but does not run while the
offender is imprisoned in connection
with a conviction for a federal, state, or
local crime unless the period of
imprisonment is less than 30 days. Such
interruption of the term of supervised
release is automatic, and is not
dependent upon the issuance of a
warrant or an order of revocation by the
Commission.

§2.202 Prerelease procedures.

(a) At least three months, but not
more than six months, prior to the
release of a prisoner who has been
sentenced to a term or terms of
supervised release by the Superior
Court, the responsible prison officials
shall have the prisoner’s release plan
forwarded to CSOSA (or to the
appropriate U.S. Probation Office) for
investigation. If the CSOSA Supervision
Officer (or U.S. Probation Officer)
believes that any special condition of
supervised release should be imposed
prior to the release of the prisoner, he
shall forward a request for such
condition to the Commission. The
Commission may, upon such request or
of its own accord, impose any special
condition in addition to the standard
conditions specified in § 2.204, which
shall take effect on the day the prisoner
is released.

(b) Upon the release of the prisoner,
the responsible prison officials shall
instruct the prisoner, in writing, to
report to his assigned Supervision
Officer within 72 hours, and shall
inform the prisoner that failure to report
on time shall constitute a violation of
supervised release. If the prisoner is
released to the custody of other
authorities, the prisoner shall report to
his Supervision Officer within 72 hours
after his release from the physical
custody of such authorities. If he is
outside the District of Columbia and is
unable to report to the Supervision
Officer to whom he is assigned within
72 hours, he shall report instead to the
nearest U.S. Probation Office.

§2.203 Certificate of supervised release.

When an offender who has been
released from prison to serve a term of
supervised release imposed by the
Superior Court reports to his
Supervision Officer for the first time,
the Supervision Officer shall deliver to
the releasee a certificate bearing the
conditions of supervised release
imposed by the Commission and shall
explain the conditions to the releasee.

§2.204 Conditions of supervised release.

(a) The following conditions shall
apply to every term of supervised
release, and are deemed by the
Commission to be necessary to provide
adequate supervision and to protect the
public from further crimes of the
releasee:

(1) The releasee shall not commit any
federal, state, or local crime during the
term of supervision, nor shall he
associate with persons engaged in
criminal activity. The releasee shall
report within two days to his
Supervision Officer if he is arrested or
questioned by any law enforcement
officer.

(2) The releasee shall not drink
alcoholic beverages to excess. He shall
not purchase, possess, use or administer
any controlled substance unless
prescribed for the releasee by a
physician. The releasee shall not
frequent places where such controlled
substances are illegally sold, dispensed,
used, or given away.

(3) The releasee shall submit to a drug
urinalysis test, within 15 days of being
placed on supervision, and to at least
two periodic drug tests thereafter, as
ordered by his Supervision Officer. The
Commission may modify or suspend
this condition if the record indicates
that there is a low risk of future
substance abuse by the releasee.

(4) The releasee shall submit to a drug
or alcohol test at any time during the
term of supervision, whenever such
testing is ordered by his Supervision
Officer.

(5) The releasee shall not leave the
limits fixed by his certificate of
supervised release without permission
from his Supervision Officer.

(6) The releasee shall notify his
Supervision Officer of the address
where he will reside and of any change
in his place of residence within two
days of such change.

(7) The releasee shall make a
complete and truthful written report (on
a form provided for that purpose) to his
Supervision Officer between the first
and third day of each month. He shall
also report to his Supervision Officer at
other times as the officer directs,
providing complete and truthful
information.

(8) The releasee shall not enter into
any agreement to act as an informant or
special agent for any law-enforcement
agency without prior authorization from
the Commission.

(9) The releasee shall work regularly
unless excused by his Supervision
Officer, and shall support his legal
dependants, if any, to the best of his
ability. He shall report within two days
to his Supervision Officer any changes
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in his employment or employment
status.

(10) The releasee shall not associate
with persons who have a criminal
record without the permission of his
Supervision Officer.

(11) The releasee shall not possess a
firearm or other dangerous weapon.

(12) The releasee shall permit visits
by his Supervision Officer to his
residence and to his place of business or
occupation. He shall permit confiscation
by his Supervision Officer of any
material which the officer believes may
constitute contraband in the releasee’s
residence, place of business or
occupation, vehicle, or on his person.
The Commission may also, when a
reasonable basis for so doing is
presented, modify the conditions of
supervised release to require the
releasee to permit his Supervision
Officer to conduct searches and seizures
of concealed contraband on the
releasee’s person, and in any building,
vehicle, or other area under the
releasee’s control, at such times as the
officer shall decide.

(13) The releasee shall make a diligent
effort to satisfy any fine, restitution
order, court costs or assessment, and/or
court ordered child support or alimony
payment that has been, or may be,
imposed, and shall provide such
financial information as may be
requested by his Supervision Officer
that is relevant to the payment of the
obligation. If unable to pay the
obligation in one sum, the releasee shall
cooperate with his Supervision Officer
in establishing an installment payment
schedule. In determining whether to
revoke supervised release for non-
compliance with this condition, the
Commission shall consider the
releasee’s employment status, earning
ability, financial resources, and any
other special circumstances that may
have a bearing on the matter. Revocation
shall not be ordered unless the releasee
is found to be deliberately evading or
refusing compliance.

(14) If released to the District of
Columbia, the releasee shall submit to
the sanctions imposed by his
Community Supervision Officer (within
the limits established by the CSOSA
Administrative Sanctions Schedule) if
the Community Supervision Officer
finds that the releasee has tested
positive for illegal drugs or that he has
committed any non-criminal violation
of the conditions of supervised release.
Graduated sanctions may include
community service, curfew with
electronic monitoring, and/or a period
of time in a community corrections
center. The releasee’s failure to
cooperate with a graduated sanction

imposed by his Supervision Officer will
subject the releasee to the issuance of a
summons or warrant by the
Commission, and a revocation hearing
at which the releasee will be afforded
the opportunity to contest the
allegations upon which the sanction
was based. In addition, the Commaission
may override the imposition of a
graduated sanction at any time and
issue a warrant or summons if it
believes that the releasee is a risk to the
public safety or that he is not complying
with this condition in good faith.

(b) The Commission or a member
thereof may at any time modify the
conditions of supervised release, which
may include imposing additional
conditions. In so doing, the Commission
shall consider the factors referenced in
18 U.S.C. 3583(d). The releasee shall
receive notice of the proposed
modification and unless waived shall
have ten days following receipt of such
notice to express his views thereon.
Following the ten day period, the
Commission shall have 21 days,
exclusive of holidays, to modify the
conditions of supervised release. The
ten-day notice requirement shall not
apply to a modification of the
conditions of release in the following
circumstances:

(1) Following a revocation hearing;

(2) Upon a finding that immediate
modification of the conditions of release
is required to prevent harm to the
releasee or to the public; or

(3) In response to a request by the
releasee.

(c) The Commission may, as a
condition of supervised release, require
the releasee to reside in a community
corrections center, or to participate in
the program of a residential treatment
center, or both, for all or part of the
period of supervised release, as part of
a program of treatment.

(d) The Commission may require the
releasee to remain at his place of
residence during non-working hours
and, if the Commission so directs, to
have compliance with this condition
monitored by telephone or electronic
signaling devices. A condition under
this paragraph may be imposed only as
an alternative to incarceration.

(e) The Commission may require a
releasee, when there is evidence of prior
or current alcohol dependence or abuse,
to participate in an alcohol aftercare
treatment program. In such a case, the
Commission will require that the
releasee abstain from the use of alcohol
and/or all other intoxicants during and
after the course of treatment.

(f) The Commission may require a
releasee, where there is evidence of
prior or current drug dependence or

abuse, to participate in a drug treatment
program, which shall include at least
two periodic tests to determine whether
the releasee has reverted to the use of
drugs (including alcohol). In such a
case, the Commission will require that
the releasee abstain from the use of
alcohol and/or all other intoxicants
during and after the course of treatment.

(g) If the conviction resulting in the
term of supervised release is the
releasee’s first conviction for a crime of
domestic violence as defined in 18
U.S.C. 3561(b), the releasee shall, at the
direction of his Supervision Officer,
attend a public, private, or private
nonprofit offender rehabilitation
program that has been approved by
CSOSA (or the U.S. Probation Office), in
consultation with a State Coalition
Against Domestic Violence or other
appropriate experts, if such an approved
program is readily available within a 50-
mile radius of the legal residence of the
releasee. For the purposes of this
condition, a “court of the United States”
in 18 U.S.C. 3561(b) shall include the
District of Columbia Superior Court.
The Commission shall not be limited by
this requirement from imposing any
appropriate condition with respect to a
repeat offender.

(h) A releasee who has committed an
offense for which sex offender
registration is required under D.C. Code
24-1121 et seq., shall comply with the
registration requirements of Chapter 11
of Title 24, D.C. Code, and with the sex
offender registration laws of any state in
which the releasee resides, works, or
attends school.

(i) Any releasee who absconds from
supervision has effectively prevented
his term of supervised release from
expiring. Therefore, the releasee
remains bound by the conditions of his
release, and violations committed at any
time prior to execution of a warrant
issued by the Commission, whether
before or after the originally scheduled
expiration date of the term of supervised
release, may be charged as a basis for
revocation. In such a case, the warrant
may be supplemented at any time.

(j) Releasees are expected by the
Commission to understand the
conditions of supervision according to
their plain meaning, and to seek the
guidance of their Supervision Officers
before engaging in any conduct that may
constitute a violation thereof.
Supervision Officers may issue
instructions to releasees to refrain from
particular conduct that would violate
supervised release, or to take specific
steps to avoid or correct a violation
thereof, as well as such other directives
as may be authorized by the conditions
imposed by the Commission.



70470

Federal Register/Vol. 65, No. 227/Friday, November 24, 2000/Rules and Regulations

§2.205 Confidentiality of supervised
release records.

(a) Consistent with the Privacy Act of
1974 (5 U.S.C. 552a(b)), the contents of
supervised release records shall be
confidential and shall not be disclosed
outside the Commission and CSOSA (or
the U.S. Probation Office) except as
provided in paragraphs (b) and (c) of
this section.

(b) Information pertaining to a
releasee may be disclosed to the general
public, without the consent of the
releasee, as authorized by §2.37.

(c) Information other than as
described in § 2.37 may be disclosed
without the consent of the releasee only
pursuant to the provisions of the
Privacy Act of 1974 (5 U.S.C. 552a(b))
and the implementing rules of the
Commission or CSOSA, as applicable.

§2.206 Travel approval and transfers of
supervision.

(a) A releasee’s Supervision Officer
may approve travel outside the district
of supervision without approval of the
Commission in the following situations:

(1) Trips not to exceed thirty days for
family emergencies, vacations, and
similar personal reasons;

(2) Trips, not to exceed thirty days, to
investigate reasonably certain
employment possibilities; and

(3) Recurring travel across a district
boundary, not to exceed fifty miles
outside the district, for purpose of
employment, shopping, or recreation.

(b) Specific advance approval by the
Commission is required for all foreign
travel, employment requiring recurring
travel more than fifty miles outside the
district, and vacation travel outside the
district of supervision exceeding thirty
days. A request for such permission
shall be in writing and must
demonstrate a substantial need for such
travel.

(c) A special condition imposed by
the Commission prohibiting certain
travel shall apply instead of any general
rules relating to travel as set forth in
paragraph (a) of this section.

(d) The district of supervision for a
releasee under the supervision of
CSOSA shall be the District of
Columbia, except that for the purpose of
travel permission under this section, the
district of supervision shall include the
D.C. metropolitan area as defined in the
certificate of supervised release.

(e) A supervised releasee who is
under the jurisdiction of the
Commission, and who is released or
transfers to a district outside the District
of Columbia, shall be supervised by a
U.S. Probation Officer pursuant to 18
U.S.C. 3655.

(f) A supervised releasee may be
transferred to a new district of

supervision with the permission of the
supervision offices of both the
transferring and receiving district,
provided such transfer is not contrary to
instructions from the Commission.

§2.207 Supervision reports to
Commission.

An initial supervision report to
confirm the satisfactory initial progress
of the releasee shall be submitted to the
Commission 90 days after the offender’s
release from prison, by the Supervision
Officer responsible for the releasee’s
supervision. A regular supervision
report shall be submitted to the
Commission by the officer responsible
for the supervision of the releasee after
the completion of 12 months of
continuous community supervision and
annually thereafter. The Supervision
Officer shall submit such additional
reports and information concerning both
the releasee, and the enforcement of the
conditions of supervised release, as the
Commission may direct. All reports
shall be submitted according to the
format established by the Commission.

§2.208 Termination of a term of
supervised release.

(a) The Commission, in its discretion,
may terminate a term of supervised
release and discharge the releasee from
further supervision at any time after the
expiration of one year of supervised
release, if the Commission is satisfied
that such action is warranted by the
conduct of the releasee and the interest
of justice.

(b) Two years after release on
supervision, and at least annually
thereafter, the Commission shall review
the status of each releasee to determine
the need for continued supervision. In
calculating such two-year period there
shall not be included any period of
release prior to the most recent release,
nor any period served in confinement
on any other sentence. A review shall
also be conducted whenever
termination of supervision is specially
recommended by the releasee’s
Supervision Officer. If the term of
supervised release imposed by the court
is two years or less, termination of
supervision shall be considered only if
specially recommended by the
releasee’s Supervision Officer.

(c) In determining whether to grant
early termination of supervision, the
Commission shall calculate for the
releasee a Salient Factor Score under
§2.20, and shall apply the following
early termination guidelines, provided
that case-specific factors do not indicate
a need for continued supervision:

(1) For a releasee classified in the very
good risk category and whose current

offense did not involve violence,
termination of supervision may be
ordered after two continuous years of
incident-free supervision in the
community.

(2) For a releasee classified in the very
good risk category and whose current
offense involved violence other than
high level violence, termination of
supervision may be ordered after three
continuous years of incident-free
supervision in the community.

(3) For a releasee classified in the very
good risk category and whose current
offense involved high level violence
(without death of victim resulting),
termination of supervision may be
ordered after four continuous years of
incident-free supervision in the
community.

(4) For a releasee classified in other
than the very good risk category, whose
current offense did not involve violence,
and whose prior record includes not
more than one episode of felony
violence, termination of supervision
may be ordered after three continuous
years of incident-free supervision in the
community.

(5) For a releasee classified in other
than the very good risk category whose
current offense involved violence other
than high level violence, or whose
current offense did not involve violence
but his prior record includes two or
more episodes of felony violence,
termination of supervision may be
ordered after four continuous years
incident-free supervision in the
community.

(6) For releasees in the following
categories, release from supervision
prior to five years may be ordered only
upon a case-specific finding that, by
reason of age, infirmity, or other
compelling factors, the releasee is
unlikely to be a threat to the public
safety:

(i) A releasee in other than the very
good risk category whose current
offense involved high level violence;

(ii) A releasee whose current offense
involved high level violence with death
of victim resulting; and

(iii) A releasee who is a sex offender
serving a term of supervised release that
exceeds five years.

(7) The terms “violence” and ‘“high
level violence” are defined in § 2.80.
The term “incident-free supervision”
means that the releasee has had no
reported violations, and has not been
the subject of any arrest or law
enforcement investigation that raises a
reasonable doubt as to whether the
releasee has been able to refrain from
law violations while under supervision.

(d) Except in the case of a releasee
covered by paragraph (c)(6) of this
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section, a decision to terminate
supervision below the guidelines may
be made if it appears that the releasee

is a better risk than indicated by the
salient factor score (if classified in other
than the very good risk category), or is

a less serious risk to the public safety
than indicated by a violent current
offense or prior record. However,
termination of supervision prior to the
completion of two years of incident-free
supervision will not be granted in any
case unless case-specific factors clearly
indicate that continued supervision
would be counterproductive to the
releasee’s rehabilitation.

(e) A releasee with a pending criminal
charge who is otherwise eligible for an
early termination from supervision shall
not be discharged from supervision
until the disposition of such charge is
known.

§2.209 Order of termination.

When the Commission orders the
termination of a term of supervised
release, it shall issue a certificate to the
releasee granting the releasee a full
discharge from his term of supervised
release. The termination and discharge
shall take effect only upon the actual
delivery of the certificate of discharge to
the releasee by his Supervision Officer,
and may be rescinded for good cause at
any time prior to such delivery.

§2.210 Extension of term.

(a) At any time during service of a
term of supervised release, the
Commission may move the Superior
Court to extend the term of supervised
release to the maximum term authorized
by law, if less than the maximum
authorized term was originally imposed.
If the Superior Court grants the
Commission’s motion prior to the
expiration of the term originally
imposed, the extension ordered by the
Court shall take effect upon its issuance.

(b) The Commission may move the
Superior Court for an extension of a
term of supervised release if, for any
reason, it finds that the rehabilitation of
the releasee, and/or the protection of the
public safety, is likely to require a
longer period of supervision than the
Court originally contemplated. The
Commission’s grounds for making such
a finding shall be stated in the motion
filed with the Court.

(c) The provisions of this section shall
not apply to the Commission’s
determination of an appropriate period
of further supervised release following
revocation of a term of supervised
release.

§2.211 Summons to appear or warrant for
retaking releasee.

(a) If a releasee is alleged to have
violated the conditions of his release,
and satisfactory evidence thereof is
presented, a Commissioner may:

(1) Issue a summons requiring the
releasee to appear for a preliminary
interview or local revocation hearing; or

(2) Issue a warrant for the
apprehension and return of the releasee
to custody.

(b) A summons or warrant under
paragraph (a) of this section may be
issued or withdrawn only by a
Commissioner.

(c) Any summons or warrant under
this section shall be issued as soon as
practicable after the alleged violation is
reported to the Commission, except
when delay is deemed necessary.
Issuance of a summons or warrant may
be withheld until the frequency or
seriousness of the violations, in the
opinion of a Commissioner, requires
such issuance. In the case of any
releasee who is charged with a criminal
offense and who is awaiting disposition
of such charge, issuance of a summons
or warrant may be:

(1) Temporarily withheld;

(2) Issued by the Commission and
held in abeyance;

(3) Issued by the Commission and a
detainer lodged with the custodial
authority; or

(4) Issued for the retaking of the
releasee.

(d) A summons or warrant may be
issued only within the maximum term
or terms of the period of supervised
release being served by the releasee,
except as provided for an absconder
from supervision in § 2.204(i). A
summons or warrant shall be considered
issued when signed and either:

(1) Placed in the mail; or

(2) Sent by electronic transmission to
the appropriate law enforcement
authority.

(e) The issuance of a warrant under
this section operates to bar the
expiration of the term of supervised
release. Such warrant maintains the
Commission’s jurisdiction to retake the
releasee either before or after the normal
expiration date of his term, and for such
time as may be reasonably necessary for
the Commission to reach a final
decision as to revocation of the term of
supervised release.

(f) A summons or warrant issued
pursuant to this section shall be
accompanied by a warrant application
stating the charges against the releasee,
the applicable procedural rights under
the Commission’s regulations, and the
possible actions which may be taken by
the Commission. A summons shall

specify the time and place the releasee
shall appear. Failure to appear in
response to a summons shall be grounds
for issuance of a warrant.

§2.212 Execution of warrant and service
of summons.

(a) Any officer of any Federal or
District of Columbia correctional
institution, any Federal Officer
authorized to serve criminal process, or
any officer or designated civilian
employee of the Metropolitan Police
Department of the District of Columbia,
to whom a warrant is delivered, shall
execute such warrant by taking the
releasee and returning him to the
custody of the Attorney General.

(b) Upon the arrest of the releasee, the
officer executing the warrant shall
deliver to him a copy of the warrant
application.

(c) If execution of the warrant is
delayed pending disposition of local
charges, for further investigation, or for
some other purpose, the releasee is to be
continued under supervision by the
Supervision Officer until the normal
expiration of the sentence, or until the
warrant is executed, whichever first
occurs. Monthly supervision reports are
to be submitted, and the releasee must
continue to abide by all the conditions
of release.

(d) If any other warrant for the arrest
of the releasee has been executed or is
outstanding at the time the
Commission’s warrant is executed, the
arresting officer may, within 72 hours of
executing the Commission’s warrant,
release the arrestee to such other
warrant and lodge the Commission’s
warrant as a detainer, voiding the
execution thereof, provided such action
is consistent with the instructions of the
Commission. In other cases, the arrestee
may be released from an executed
warrant whenever the Commission finds
such action necessary to serve the ends
of justice.

(e) A summons to appear at a
preliminary interview or revocation
hearing shall be served upon the
releasee in person by delivering to the
releasee a copy of the summons and the
application therefore. Service shall be
made by any Federal or District of
Columbia officer authorized to serve
criminal process and certification of
such service shall be returned to the
Commission.

(f) Official notification of the issuance
of a Commission warrant shall authorize
any law enforcement officer within the
United States to hold the releasee in
custody until the warrant can be
executed in accordance with paragraph
(a) of this section.
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§2.213 Warrant placed as detainer and
dispositional review.

(a) When a releasee is a prisoner in
the custody of other law enforcement
authorities, or is serving a new sentence
of imprisonment imposed for a crime (or
for a violation of some other form of
community supervision) committed
while on supervised release, a violation
warrant may be lodged against him as a
detainer.

(b) The Commission shall review the
detainer upon the request of the
prisoner pursuant to the procedure set
forth in § 2.47(a)(2). Following such
review, the Commission may:

(1) Withdraw the detainer and order
reinstatement of the prisoner to
supervision upon release from custodys;

(2) Order a dispositional revocation
hearing to be conducted at the
institution in which the prisoner is
confined; or

(3) Let the detainer stand until the
new sentence is completed. Following
the execution of the Commission’s
warrant, and the transfer of the prisoner
to an appropriate federal facility, an
institutional revocation hearing shall be
conducted.

(c) Dispositional revocation hearings
pursuant to this section shall be
conducted in accordance with the
provisions at § 2.216 governing
institutional revocation hearings. A
hearing conducted at a state or local
facility may be conducted either by a
hearing examiner or by any federal,
state, or local official designated by a
Commissioner. Following a revocation
hearing conducted pursuant to this
section, the Commission may take any
action authorized by §2.218 and 2.219.

(d) The date the violation term
commences is the date the
Commission’s warrant is executed. A
releasee’s violation term (i.e., the term
of imprisonment and/or further term of
supervised release that the Commission
may require the releasee to serve after
revocation) shall start to run only upon
the offender’s release from the
confinement portion of the intervening
sentence.

(e) An offender whose supervised
release is revoked shall be given credit
for all time in confinement resulting
from any new offense or violation that
is considered by the Commission as a
basis for revocation, but solely for the
purpose of satisfying the time ranges in
the reparole guidelines at § 2.21. The
computation of the offender’s sentence,
and the forfeiture of time on supervised
release, are not affected by such
guideline credit.

§2.214 Revocation; Preliminary interview.

(a) Interviewing officer. A releasee
who is retaken on a warrant issued by
the Commission shall promptly be
offered a preliminary interview by a
Supervision Officer (or other official
designated by the Commission). The
purpose of the preliminary interview is
to enable the Commission to determine
if there is probable cause to believe that
the releasee has violated his conditions
of release as charged, and if so, whether
a local or institutional revocation
hearing should be conducted. Any
Supervision Officer or U.S. Probation
Officer in the district where the releasee
is confined may conduct the
preliminary interview, provided he is
not the officer who recommended that
the warrant be issued.

(b) Notice and opportunity to
postpone interview. (1) At the beginning
of the preliminary interview, the
interviewing officer shall ascertain that
the warrant application has been given
to the releasee as required by § 2.212(b).
The interviewing officer shall advise the
releasee that he may go forward with the
interview, or have the interview
postponed in order to obtain an attorney
and/or witnesses and evidence on his
behalf. A postponement may be
requested by signing the form provided
by the interviewing officer, and by
indicating on such form the reason for
the requested postponement. If the
releasee wishes to be represented by
counsel, and counsel is not already
available and present, the releasee may
request a postponement to engage the
services of counsel, to apply for counsel
to be assigned by the D.C. Public
Defender Service, or to apply for
appointment of counsel under 28 U.S.C.
3006A in cases where the releasee has
been arrested outside the District of
Columbia.

(2) If a postponement is requested, the
releasee may request the Commission to
obtain the presence of adverse witnesses
(i.e., persons who have given
information upon which revocation may
be based). Such adverse witnesses may
be requested to attend the postponed
preliminary interview if the releasee
meets the requirements at § 2.215(a) for
a local revocation hearing. The releasee
shall be given advance notice of the
time and place of a postponed
preliminary interview.

(c) Review of the charges. At the
preliminary interview, the interviewing
officer shall review the violation charges
with the releasee and shall apprise the
releasee of the evidence that has been
presented to the Commission. The
interviewing officer shall ascertain
whether the releasee admits or denies
each charge listed on the warrant

application, as well as the releasee’s
explanation of the facts giving rise to
each charge. The officer shall also
receive the statements of any witnesses
and documentary evidence on behalf of
the releasee. At a postponed preliminary
interview, the hearing officer shall also
permit the cross-examination of any
adverse witnesses in attendance.
However, in such cases, the
Commission will ordinarily have
ordered a combined preliminary
interview and local revocation hearing
as provided in paragraph (f) of this
section.

(d) Probable cause determination. At
the conclusion of the preliminary
interview, the interviewing officer shall
inform the releasee of his recommended
decision as to whether there is probable
cause to believe that the releasee has
violated the conditions of release, and
shall submit to the Commission a digest
of the interview together with a
recommended decision.

(1) If the interviewing officer’s
recommended decision is that there is
no probable cause to believe that the
releasee has violated the conditions of
his release, a Commissioner shall review
the recommended decision and notify
the releasee of his final decision
concerning probable cause as
expeditiously as possible. A finding of
no probable cause shall be implemented
without delay.

(2) If the interviewing officer’s
recommended decision is that there is
probable cause to believe that the
releasee has violated the conditions of
his release, the Commissioner shall
notify the releasee of the final decision
concerning probable cause within 21
days of the date of the preliminary
interview. The Commission shall either
schedule a revocation hearing, or offer
the releasee the option of an expedited
revocation without a hearing, pursuant
to the procedure set forth in § 2.66.

(3) If the Commission finds probable
cause to believe that the releasee has
violated the conditions of his release,
reinstatement to supervision or release
pending further proceedings may be
ordered in the Commission’s discretion
if it determines that:

(i) Continuation of revocation
proceedings is not warranted despite the
violations found; or

(ii) Incarceration pending further
revocation proceedings is not warranted
by the alleged frequency or seriousness
of such violation or violations, and the
releasee is neither likely to fail to appear
for further proceedings, nor constitutes
a danger to himself or others.

(e) Conviction as probable cause.
Conviction of any Federal, District of
Columbia, State, or local crime



Federal Register/Vol. 65, No. 227/Friday, November 24, 2000/Rules and Regulations

70473

committed subsequent to the
commencement of the term of
supervised release shall constitute
probable cause for the purposes of this
section, and no preliminary interview
shall be conducted unless ordered by a
Commissioner to consider additional
violation charges that may be
determinative of the Commission’s
decision regarding revocation.

(f) Local revocation hearing. A
postponed preliminary interview may
be conducted as a local revocation
hearing if the releasee has been advised
that the postponed preliminary
interview will constitute his final
revocation hearing. It shall be the
Commission’s policy to conduct a
combined preliminary interview and
local revocation hearing whenever
adverse witnesses are required to appear
and give testimony with respect to
contested charges.

(g) Late received charges. If, after
probable cause has been found to
proceed with a revocation hearing, the
Commission is notified of an additional
charge, the Commission may:

(1) Remand the case for a
supplemental preliminary interview if
the new charge may require a local
revocation hearing;

(2) Notify the releasee that the
additional charge will be considered at
the revocation hearing without
conducting a supplemental interview; or

(3) Determine that the new charge will
not be considered at the revocation
hearing.

§2.215 Place of revocation hearing.

(a) If the releasee requests a local
revocation hearing, he shall be given a
revocation hearing reasonably near the
place of the alleged violation(s) or
arrest, with the opportunity to contest
the charges against him, if the following
conditions are met:

(1) The releasee has not been
convicted of a crime committed while
under supervision; and

(2) The releasee denies all charges
against him.

(b) The releasee shall also be given a
local revocation hearing if he admits (or
has been convicted of) one or more
charged violations, but denies at least
one unadjudicated charge that may be
determinative of the Commission’s
decision regarding revocation or the
length of any new term of
imprisonment, and the releasee requests
the presence of one or more adverse
witnesses regarding that contested
charge. If the appearance of such
witnesses at the hearing is precluded by
the Commission for good cause, a local
revocation hearing shall not be ordered.

(c) If there are two or more contested
charges, a local revocation hearing may
be conducted near the place of the
violation chiefly relied upon by the
Commission as a basis for the issuance
of the warrant or summons.

(d) A releasee who voluntarily waives
his right to a local revocation hearing,
or who admits one or more charged
violations without contesting any
unadjudicated charge that may be
determinative of the Commission’s
decision regarding revocation and/or
imposition of a new term of
imprisonment, or who is retaken
following completion of a sentence of
imprisonment for a new crime, shall be
given an institutional revocation hearing
upon his return or recommitment to an
institution. An institutional revocation
hearing may also be conducted in the
District of Columbia jail or prison
facility in which the releasee is being
held. (However, a Commissioner may,
on his own motion, designate any such
case for a local revocation hearing
instead.) The difference in procedures
between a “local revocation hearing”
and an “institutional revocation
hearing” is set forth in § 2.216(b).

(e) A releasee who is retaken on a
warrant issued by the Commission shall
remain in custody until final action
relative to the revocation of his term of
supervised release, unless otherwise
ordered by the Commission under
§2.214(d)(3). A releasee who has been
given a revocation hearing pursuant to
the issuance of a summons shall remain
on supervision pending the decision of
the Commission, unless the Commission
has ordered otherwise.

(f) A local revocation hearing shall be
scheduled to be held within sixty days
of the probable cause determination. An
institutional revocation hearing shall be
scheduled to be held within ninety days
of the date of the execution of the
violator warrant upon which the
releasee was retaken. However, if a
releasee requests and receives any
postponement, or consents to a
postponement, or by his actions
otherwise precludes the prompt conduct
of such proceedings, the above-stated
time limits may be extended.

(g) A local revocation hearing may be
conducted by a hearing examiner or by
any federal, state, or local official who
is designated by a Commissioner to be
the presiding hearing officer. An
institutional revocation hearing may be
conducted by an examiner of the
Commission.

§2.216 Revocation hearing procedure.
(a) The purpose of the revocation

hearing shall be to determine whether

the releasee has violated the conditions

of his supervised release, and, if so,
whether his release should be revoked
or reinstated.

(b) At a local revocation hearing, the
alleged violator may present voluntary
witnesses and documentary evidence in
his behalf. The alleged violator may also
request the Commission to compel the
attendance of any adverse witnesses for
cross-examination, and any other
relevant witnesses who have not
volunteered to attend. At an
institutional revocation hearing, the
alleged violator may present voluntary
witnesses and documentary evidence in
his behalf, but may not request the
Commission to secure the attendance of
any adverse or favorable witness. At any
hearing, the presiding hearing officer
may limit or exclude any irrelevant or
repetitious statement or documentary
evidence, and may prohibit the releasee
from contesting matters already
adjudicated against him in other forums.

(c) At a local revocation hearing, the
Commission shall, on the request of the
alleged violator, require the attendance
of any adverse witnesses who have
given statements upon which revocation
may be based, subject to a finding of
good cause as described in paragraph (d)
of this section. The adverse witnesses
who are present shall be made available
for questioning and cross-examination
in the presence of the alleged violator.
The Commission may also require the
attendance of adverse witnesses on its
own motion.

(d) The Commission may excuse any
requested adverse witness from
appearing at the hearing (or from
appearing in the presence of the alleged
violator) if it finds good cause for so
doing. A finding of good cause for the
non-appearance of a requested adverse
witness may be based, for example, on
a significant possibility of harm to the
witness, or the witness not being
reasonably available when the
Commission has documentary evidence
that is an adequate substitute for live
testimony.

(e) All evidence upon which the
finding of violation may be based shall
be disclosed to the alleged violator at or
before the revocation hearing. The
presiding hearing officer may disclose
documentary evidence by permitting the
alleged violator to examine the
document during the hearing, or where
appropriate, by reading or summarizing
the document in the presence of the
alleged violator.

(f) An alleged violator may be
represented by an attorney at either a
local or an institutional revocation
hearing. In lieu of an attorney, an
alleged violator may be represented at
any revocation hearing by a person of
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his choice. However, the role of such
non-attorney representative shall be
limited to offering a statement on the
alleged violator’s behalf. Only licensed
attorneys shall be permitted to question
witnesses, make objections, and
otherwise provide legal representation
for supervised releasees, except in the
case of law students appearing before
the Commission as part of a court-
approved clinical practice program.
Such law students must be under the
personal direction of a lawyer or law
professor who is physically present at
the hearing, and the examiner shall
ascertain that the releasee consents to
the procedure.

§2.217 Issuance of subpoena for
appearance of witnesses or production of
documents.

(a)(1) If any adverse witness (i.e., a
person who has given information upon
which revocation may be based) refuses,
upon request by the Commission, to
appear at a preliminary interview or
local revocation hearing, a
Commissioner may issue a subpoena for
the appearance of such witness.

(2) In addition, a Commissioner may,
upon a showing by the releasee that a
witness whose testimony is necessary to
the proper disposition of his case will
not appear voluntarily at a local
revocation hearing or provide an
adequate written statement of his
testimony, issue a subpoena for the
appearance of such witness at the
revocation hearing.

(3) A subpoena may also be issued at
the discretion of a Commissioner if an
adverse witness is judged unlikely to
appear as requested, or if the subpoena
is deemed necessary for the orderly
processing of the case.

(b) A subpoena may require the
production of documents as well as, or
in lieu of, a personal appearance. The
subpoena shall specify the time and the
place at which the person named
therein is commanded to appear, and
shall specify any documents required to
be produced.

(c) A subpoena may be served by any
Federal or District of Columbia officer
authorized to serve criminal process.
The subpoena may be served at any
place within the judicial district in
which the place specified in the
subpoena is located, or any place where
the witness may be found. Service of a
subpoena upon a person named therein
shall be made by delivering a copy
thereof to such a person.

(d) If a person refuses to obey such
subpoena, the Commission may petition
a court of the United States for the
judicial district in which the revocation
proceeding is being conducted, or in

which such person may be found, to
require such person to appear, testify, or
produce evidence. If the court issues an
order requiring such person to appear
before the Commission, failure to obey
such an order is punishable as
contempt, as provided in 18 U.S.C.
4214(a)(2).

§2.218 Revocation decisions.

(a) Whenever a releasee is summoned
or retaken by the Commission, and the
Commission finds by a preponderance
of the evidence that the releasee has
violated one or more conditions of his
supervised release, the Commission may
take any of the following actions:

(1) Restore the releasee to supervision,
and where appropriate:

(i) Reprimand the releasee;

(ii) Modify the releasee’s conditions of
release;

(iii) Refer the releasee to a residential
community corrections center for all or
part of the remainder of his term of
supervised release; or

(2) Revoke the term of supervised
release.

(b) If supervised release is revoked,
the Commission shall determine
whether the releasee shall be returned to
prison to serve a new term of
imprisonment, and the length of that
term, or whether a new term of
imprisonment shall be imposed but
limited to time served. If the
Commission imposes a new term of
imprisonment that is less than the
applicable maximum term authorized
by law, the Commission shall also
determine whether to impose a further
term of supervised release to commence
after the new term of imprisonment has
been served. If the new term of
imprisonment is limited to time served,
any further term of supervised release
shall commence upon the issuance of
the Commission’s order.
Notwithstanding the above, if a releasee
is serving another term of imprisonment
of 30 days or more for any federal, state,
or local crime, any further term of
supervised release imposed by the
Commission shall not commence until
that term of imprisonment has been
served.

(c) A releasee whose term of
supervised release is revoked by the
Commission shall receive no credit for
time spent on supervised release,
including any time spent in
confinement on other sentences (or in a
halfway house as a condition of
supervised release) prior to the
execution of the Commission’s warrant.

(d) The Commission’s decision
regarding the imposition of a term of
imprisonment following revocation of
supervised release, and any further term

of supervised release, shall be made
pursuant to the limitations set forth in
§2.219. Within those limitations, the
appropriate length of any term of
imprisonment shall be determined by
reference to the guidelines at § 2.21.

(e) Whenever the Commission
imposes a term of imprisonment upon
revocation of supervised release that is
less than the authorized maximum term,
it shall be the Commission’s general
policy to impose a further term of
supervised release that is the maximum
permitted by § 2.219. If the Commission
imposes a new term of imprisonment
that is equal to the maximum term
authorized by law (or in the case of a
subsequent revocation, that uses up the
remainder of the maximum term of
imprisonment authorized by law), the
Commission may not impose a further
term of supervised release.

(f) Where deemed appropriate, the
Commission may depart from the
guidelines at § 2.21 (with respect to the
imposition of a new term of
imprisonment) in order to permit the
imposition of a further term of
supervised release.

(g) Decisions under this section shall
be made upon the concurrence of two
Commissioner votes, except that a
decision to override an examiner panel
recommendation shall require the
concurrence of three Commissioner
votes. The Commission’s decision shall
ordinarily be issued within 21 days of
the hearing, excluding weekends and
holidays.

§2.219 Maximum terms of imprisonment
and supervised release.

(a) Imprisonment; first revocation.
When a term of supervised release is
revoked, the maximum authorized term
of imprisonment that the Commission
may require the offender to serve, in
accordance with D.C. Code § 24—
203.1(b)(7), shall be:

(1) Not more than 5 years, if the
maximum term of imprisonment
authorized for the offense is life, or if
the offense is statutorily designated as a
Class A felony;

(2) Not more then 3 years, if the
maximum term of imprisonment
authorized for the offense is 25 years or
more, but less than life, and the offense
is not statutorily designated as a Class
A felony;

(3) Not more than 2 years, if the
maximum term of imprisonment
authorized for the offense is 5 years or
more, but less than 25 years; or

(4) Not more than 1 year, if the
maximum term of imprisonment
authorized for the offense is less than 5
years.
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(b) Further term of supervised release;
first revocation. (1) When a term of
supervised release is revoked, and the
Commission imposes less than the
maximum term of imprisonment
authorized by paragraph (a) of this
section, the Commission may also
impose a further term of supervised
release after imprisonment.

(2) The maximum authorized length
of such further term of supervised
release shall be the original maximum
term of supervised release that the
sentencing court was authorized to
impose, less the term of imprisonment
imposed by the Commission upon
revocation of supervised release. The
original maximum authorized term of
supervised release is as follows:

year but less than 25 years; and

impose a three-year term of

(i) Five years if the maximum term of
imprisonment authorized for the offense
of conviction is 25 years or more;

(ii) Three years if the maximum term
of imprisonment authorized for the
offense of conviction is more than one

(iii) Life if the person is required to
register for life, and 10 years in any
other case, if the offender has been
sentenced for an offense for which
registration is required by the Sex
Offender Registration Act of 1999.

(3) For example, in the case of a five-
year term of supervised release carrying
a maximum period of imprisonment of
three years, the Commission may

release to follow, or any term of
imprisonment of less than three years

with a further term of supervised release

of five years minus the term of
imprisonment actually imposed (such as
a one-year term of imprisonment
followed by a four-year term of
supervised release, or a two-year term of
imprisonment followed by a three-year
term of supervised release).

(c) Reference table. The following

table may be used in most cases as a
reference to determine both the
maximum authorized term of
imprisonment and the original

maximum authorized term of
supervised release:

imprisonment with no supervised

D.C. Code reference
(original conviction)

Offense description

Original authorized term of
supervised release

Maximum authorized new
term of imprisonment

Title 22

22-103, 23-1331 ...ccecvrnrnene
22-104(8) evcvririerieieiiianens
22-104a(a)(1)
22-104a(a)(2) ...
22-105 ............

22403

22-504.1(a), 3202 ...
22-504.1(b)
22-504.1(c)
22-505(a), 24-203.1(f)
22-505(h) ...

22-506 .......
22-601 .......
22-704(a) ...
22-712(c) ...
22-713(c) ...
22-722(b) ...
22-723(b) ...
22-752(b)(2) ...
22-752(b)(3)
22-901(a), (¢)(1) ...
22-901(b), (©)(2) ...
22-1122(d) .
22-1303 .....
22-1304 ...
22-1410 ...
22-1501 ...
22-1504 ............
22-1510, 1511 ...
22-1513(a)
22-1801(a)
22-1801(b) .
22-1801, 3202 ..o

Attempted crime of Violence ........cccccovvvvevviee e,
1 prior
2+ priors
Three strikes for felonies*
Three strikes for violent felonies* .
Aiding & abetting
COoNSPIracy ......ccceeevceeeennnns
If underlying offense <5 .
Accessory after the fact ..
Capital Crimes ........ccoccevvenieeneninene
Offenses not covered by DC Code ..
Arson
Arson-own property ...
DP $200+
Assault with intent to kill/rob/poison/ 1°, 2°, child sex
abuse.
Assault with intent to kill etc. while armed
Assault with a Dangerous Weapon ...........cccoccveviveeneenne
Assault with intent to commit an offense other than
those in §22 501.

Stalking—2nd offense
3rd+ offense
Aggravated assault while armed* ....
Aggravated assault ...........c.cccceee.
Attempted aggravated assault ..
Assault on a police officer
Assault on a police officer while armed ....
Mayhem/malicious disfigurement
Bigamy ......cooovieiiiiiiee e
Corrupt influence
Bribery—Public Servant ..
Bribery—Witness
Obstructing Justice*
Evidence Tampering ....
Counterfeiting ..
Counterfeiting

1° Cruelty to Children ...
2° Cruelty to Children ...
Inciting riot w/injury ...
False impersonation
Impersonating a public official ...
Bad Checks $100+ ..........cccco.....
lllegal lottery ...
Gaming
Bucketing—2nd+ offense
Corrupt influence—Athletics ...
1° Burglary ....
2° Burglary .......cceceeeene
Burglary while armed*

3 years
various ..
various
5 years
5 years
various
3 years
3 years
various ..
3 years
3 years
3 years
3 years ..
3 years
3 years

SOR.
5 years
3 years ..
3 years

3 years
3 years ..
5 years ..
3 years ..
3 years ..
3 years ..
3 years
3 years
3 years
3 years ..
3 years ..
3 years ..
5 years
3 years
3 years
3 years
3 years ..
3 years ..
3 years ..
3 years ..
3 years ..
3 years ..
3 years
3 years
3 years
3 years ..
5 years ..
3 years ..
5 years

2 years.
various.
various.
5 years.
5 years.
various.
2 years.
1 year.

various.
2 years.
2 years.
2 years
2 years.
2 years.
2 years.

5 years.
2 years.
2 years.

1 year.

1 year.

5 years.
2 years.
2 years.
2 years.
2 years.
2 years.
2 years.
2 years.
2 years.
2 years.
5 years.
1 year.

1 year.

2 years.
2 years.
2 years.
2 years.
2 years.
1 year.

1 year.

1 year.

2 years.
2 years.
2 years.
3 years.
2 years.
5 years.
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D.C. Code reference
(original conviction)

Offense description

Original authorized term of
supervised release

Maximum authorized new
term of imprisonment

22-1901

22-2001(e)

22-2012, 2013

22-2101
22-2101, 3202
22-2307
22-2401, 2404
22-2401, 2402, 3202

22-2402, 2402
22-2403, 2402
22-2403, 2402, 3202

22-2405
22-2405, 3202
22-2406
22-2511(b) .
22-2512
22-2513(b)
22-2601(b)
22-2603
22-2704

22-2705

22-2706
22-2707 ...
22-2709 ...
22-2710 ...
22-2711 ...
22-2712 ...
22-2708 ...
22-2901
22-2901, 3202 ...
22-2902
22-2903(a)
22-2903(b)
22-3103
22-3105 ...
22-3118
22-3119
22-3202

22-3202.1
22-3203, 24-203.1(f)

22-3204(a)(1)~(2)

22-3204(b)

22-3214

22-3215a

22-3427
22-3601, 24-203.1(f) .
22-3812
22-3814.1 (d)(2) ...
22-3815(dl)(1) ...
22-3815(d)(2)
22-3821(a), 3822(a) ...
22-3821(b), 3822(b) ...
22-3823

22-3825.2, 3825.4(a)
22-3825.3, 3825.4(b)

22-3831(d)

Incest

Obscenity 2nd+ offense ......ccccvvviiiiiiiiiici
Sex performance w/minors—
1st offense

2nd offense
Kidnapping*
Kidnapping while armed*
Felony Threats
Murder I*
Murder | while armed*
Murder |—obstruction of railway* .
Murder 11*
Murder 1l while armed *
Manslaughter
Manslaughter while armed*
Murder of Police Officer
Perjury
Subornation of Perjury .
False Swearing
Escape
Introducing contraband into prison
Child Prostitution: Abducting
Harboring
Prostitution: Inducing

Compelling.
Arranging.
Detaining.
Procuring.
Procuring.
Operating.
Prostitution, causing spouse to
Robbery
Armed Robbery*
Attempted Robbery ...
Carjacking
Armed Carjacking*
Grave Robbing
Destruction of property by explosives ....
Malicious water pollution
Obstructing railways
Committing or attempting to commit violent crime
while armed.
Gun-free zone
Unlawful possession of a pistol by a felon, etc. (UPP)
2nd+offense.
Carrying a pistol without a license
1st offense
2nd+offense
Possession of a firearm while committing a crime of
violence or dangerous crime (PFDCVDC).
Possession of a prohibited weapon (PPW)
2nd+offense
Molotov cocktails—1st offense
2nd offense
3rd* offense
B&E vending machines
Possessing Implements of Crime 2nd+ offense ....
1° Theft
Deceptive Labeling
Unlawful use of a vehicle—private ...
Unlawful use of a vehicle—rental ....
1° Fraud $250+
2° Fraud $250+
Credit Card Fraud ..
$250+
1° Insurance Fraud
2° Insurance Fraud.
1st offense ...
2nd offense
Trafficking in stolen property

3 years or not > period of
SOR.

3 years or not > period of
SOR.

3 years or not > period of
SOR.

5 years
None (LWOR).
3 years
3 years ..

3 years

3 years or not > period of
SOR.

3 years or not > period of
SOR (if child victim).

3 years
3 years
5 years ..
3 years ..
3 years
5 years
3 years ..
3 years ..
3 years
3 years
5 years

various
3 years

3 years
3 years

3 years

3 years

3 years
3 years ..
5 years ..
3 years
3 years
3 years
3 years ..
3 years ..
3 years ..
3 years
3 years
3 years

3 years
3 years ..

3 years ..
3 years

2 years.
1 year.

2 years.

5 years.
5 years.
2 years.
5 years.
5 years.
5 years.
5 years.
5 years.
3 years.
5 years.

2 years.
2 years.
1 year.

2 years.
2 years.
2 years.

2 years.

2 years.
2 years.
5 years.
1 year.

2 years.
5 years.
1 year.

2 years.
1 year.

2 years.
5 years.

various.
2 years.

2 years.
2 years.

2 years.
2 years.

2 years.
2 years.
5 years.
1 year.

2 years.
2 years.
2 years.
2 years.
1 year.

2 years.
1 year.

2 years.

2 years.
2 years.

2 years.
2 years.
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D.C. Code reference
(original conviction)

Offense description

Original authorized term of
supervised release

Maximum authorized new
term of imprisonment

22-3832 .o Receiving stolen property $250+ .......ccccooeiiiiieninnennn. 3 years 2 years.
22-3841, 3842 ......ccccuevenen. Forgery: Legal tender ................... 3 years 2 years.
ToKen ...coevvieeeiiiieene 3 years 2 years.
Other ....... 3 years 1 year.
22-3851(D) .oveeviieeeeee, T4 0] o] o TSR 3 years 2 years.
22-3851(b), 3852(b), 3202 .. | Armed extortion or blackmail with threats of violence* | 5 years 5 years.
22-3852(b) veeiiieeeeen, Blackmail .........coooviiiiiiie i 3 years 2 years.
22-3901 ...... Senior Citizen Victim .... various various.
22-3902 ... Citizen Patrol Victim .. various various.
22-4003 .....ccoeiieies Bias-related crime ..... various various.
22-4102, 24-203.1(€e) ......... 1° SEX ADUSE™ ...oviiiiiiee e 5 years or not > period of 5 years.
SOR.
22-4102, 3202 .....cccvevveeenen. 1° Sex Abuse while armed* .........ccccoeieeiviii e, 5 years or not > period of 5 years.
SOR.
22-4103, 24-203.1(€e) ......... 2° SEX ADUSE ..oeieiiieeiiieeeiiee s e 3 years or not > period of 2 years.
SOR.
22-4103, 3202 ....cccvevvveenen. 2° Sex Abuse while armed® .........ccccceviii e, 5 years or not > period of 5 years.
SOR.
224104 oo 3% SEX ADUSE .ooeiiiiieciiieeeieee s 3 years or not > period of 2 years.
SOR.
2—4205 .viiieeee e 4° SEX ADUSE ..veviiiiieeciee ettt 3 years or not > period of 2 years.
SOR.
2-4108, 24-203.1(€) ........... 1° Child SeX ADUSE™ .....cvveveciiie e 5 years or not > period of 5 years.
SOR.
22-4108, 3202 .....ccccvveeneen. 1° Child Sex Abuse while armed* ............ccccevvvvveenennn. 5 years or not > period of 5 years.
SOR.
22-4109, 24-203.1(e) ......... 2° Child SEX ADUSE .....eeveeiiieiciiee e 3 years or not > period of 2 years.
SOR.
22-4109, 3202 .....cccovvveeneen. 2° Child Sex Abuse while armed* .............cccoeevivveennnnn. 5 years or not > period of 5 years.
SOR.
22-4110, 24-203.1(€e) ......... Enticing a Child .......ooooiiiiiee e 3 years or not > period of 2 years.
SOR.
24113 i 1° Sex ADBUSE Ward .......cccceevvivieeniiie e eee e 3 years or not > period of 2 years.
SOR.
24114 ..o 2° Sex AbUSE Ward .......cccceeiviieeiiie e 3 years or not > period of 2 years.
SOR.
2—4115 .o 1° Sex Abuse Patient .........ccccccvevvieeevciiee e 3 years or not > period of 2 years.
SOR.
b N 2° Sex Abuse Patient ........ccccccceeeiiiieesiiie s 3 years or not > period of 2 years.
SOR.
24118 it Attempt 1° Sex and 1° Child Sex Abuse ..........cccceennes 3 years or not > period of 2 years various.
SOR.
AtemMpPt Other .....oveeiiiiece e various or not > period of
SOR.
22-4120 oo Aggravated 1° Sex and Child Sex Abuse ..........ccc....... 5 years or not > period of 5 years various.
SOR.
Aggravated Other .........cccccveviiie i various or not > period of
SOR.
Title 23
23-1327(a)(1) woooveieieieeienn Bail Reform ACt ........ccoviiiiiiiic e 3years ....ocooiiiiiieiniens 2 years.
23-1328(a)(1) .eocvveveeeieeinnnn Committing a felony on release ..........ccccccevvveeiienieenn B YEAIS o 2 years.
Title 24
24-1113 e Sex offender failure to register—2nd offense ............... B YEAIS oo 2 years.
Title 33
33-541(a)—(b) ..ccoreeiireeeien. Manufacture, distribute, or PWID I, Il narcotics (heroin, | 5 years ........ccccccoeevvieeennnnn. 3 years.
cocaine, PCP).
I, 11, 11 NON-NAICOLIC .vvveiiiiieiiiie et 3 years 2 years.
IV 3 years 1 year.
33-541 et seq., 22-3202 .... | Distribution or PWID drugs while armed* . 5 years 5 years.
33-543 Drugs—Fraud .........ccccoevviiiee i, 3 years 1 year.
33-543a Drugs—Maintaining house .. 3 years 3 years.
33-546 Drugs—Distribution to minors ................ various .. various.
33-547 Drugs—Enlisting minors—1st offense ... 3 years 2 years.
2nd + offense .....ooccveeviie i 3 years 2 years.
33-547.1(b) Drug-free zones ... various various.
33-548 Drugs—2nd + offense .................. various various.
33-549 Drugs—Attempt or CONSPIracy ........cccceeeeercveeeriiveeennne. various various.
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D.C. Code reference o Original authorized term of | Maximum authorized new

(original conviction) Offense description supervised release term of imprisonment
33-603(D) ..ceeeeiieeeee, Possession of drug paraphernalia w/intent to use it— | 3 Years .......ccccccveevineeennnnn. 1 year.

2nd + offense.
33—603(C) -ovvveeeivrrenireeeninn Delivering drug paraphernalia to a minor ..................... BYEAIS oo 2 years.
Title 40

A0—T13 i Negligent homicide (vehicular) ..........cccociiiiiiiiiiennnnn. BYEAIS oo 2 years.
40—T18 ...oeeiiiiee e SMOKE SCIEENS ...ttt 3 YeArS .coeivieie e 2 years.

NOTES: (1) An asterisk means that the offense is statutorily designated as a Class A felony.
(2) If the defendant is a sex offender subject to registration, the Original Authorized Term of Supervised Release is the maximum period of
registration to which the sex offender is subject (ten years or life). Sex offender registration is required for crimes such as first degree sexual
abuse, and such crimes are listed on this Table with the notation “> periods of SOR” as the Original Authorized Term of Supervised Release.
Sex offender registration, however, may also be required for numerous crimes (such as burglary or murder) if a sexual act or contact was in-
volved or was the offender’s purpose. In such cases, the offender’s status will be determined by the presence of an order from the sentencing

court pursuant to D.C. Code 24-1123 certifying

that the defendant is a sex offender.

(3) If the defendant committed his offense on or after August 5, 2000, but before August 11, 2000, the maximum authorized terms of imprison-
ment and further supervised release shall be determined by reference to 18 U.S.C. 3583.

(d) Imprisonment; successive
revocations. (1) When the Commission
revokes a term of supervised release that
was imposed by the Commission upon
a previous revocation of supervised
release, the maximum term of
imprisonment is the maximum term
authorized by paragraph (a) of this
section, less the term or terms of
imprisonment that were previously
imposed by the Commission. In
calculating such previously-imposed
term or terms of imprisonment, the
Commission shall use the term as
imposed without deducting any good
time credits that may have been earned
by the offender prior to his release from
prison. In no case shall the total of
successive terms of imprisonment
imposed by the Commission exceed the
maximum term of imprisonment that
the Commission was authorized to
impose in the first revocation order.

(2) For example, in the case of a five-
year term of supervised release carrying
a maximum term of imprisonment of
three years, the Commission at the first
revocation may have imposed a one-
year term of imprisonment and a further
four-year term of supervised release. At
the second revocation, the maximum
authorized term of imprisonment will
be two years, which is the original
maximum authorized term of
imprisonment of three years minus the
one-year term of imprisonment that was
imposed at the first revocation.

(e) Further term of supervised release;
successive revocations. (1) When the
Commission revokes a term of
supervised release that was imposed by
the Commission following a previous
revocation of supervised release, the
Commission may also impose a further
term of supervised release. The
maximum authorized length of such a
term of supervised release shall be the
original maximum authorized term of
supervised release as set forth in

paragraph (b) of this section, less the
total of the terms of imprisonment
imposed by the Commission on the
same sentence (including the term of
imprisonment imposed in the current
revocation).

(2) For example, in the case of a five-
year term of supervised release carrying
a maximum period of imprisonment of
three years, the Commission at the first
revocation may have imposed a one-
year term of imprisonment and a four-
year further term of supervised release.
If, at a second revocation, the
Commission imposes another one-year
term of imprisonment, the maximum
authorized further term of supervised
release will be three years (the original
five-year period minus the total of two
years imprisonment).

(f) Effect of sentencing court imposing
less than the maximum authorized term
of supervised release. If the Commission
has revoked supervised release, the
maximum authorized period of further
supervised release is determined by
reference to the original maximum
authorized term as a set forth in
paragraph (b) of this section, even if the
sentencing court did not originally
impose the maximum authorized term.
* * * * *

Dated: November 15, 2000.
Michael J. Gaines,
Chairman, U.S. Parole Commission.
[FR Doc. 00-29964 Filed 11-22-00; 8:45 am]
BILLING CODE 4410-31-U

DEPARTMENT OF INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906
[CO-032-FOR]
Colorado Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
approving a proposed amendment to the
Colorado regulatory program
(hereinafter, the “Colorado program’’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
Colorado proposed revisions to and
additions of rules about definitions;
permit application requirements;
comment period for revisions;
requirements for permit approval or
denial; and performance standards for
sedimentation ponds, discharge
structures, impoundments, stream
buffer zones, coal exploration, and coal
processing plants and support facilities
not located at or near the mine site or
not within the permit area for the mine.
Colorado revised its program to be
consistent with the corresponding
Federal regulations and clarify
ambiguities.

EFFECTIVE DATE: November 24, 2000.

FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Telephone: (303) 844—
1400, extension 1424. Internet:
JFULTON@OSMRE.GOV.

SUPPLEMENTARY INFORMATION:
I. Background on the Colorado Program.
II. Submission of the Proposed
Amendment.
I1I. Director’s Findings.
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IV. Summary and Disposition of
Comments.

V. Director’s Decision.

VI. Procedural Determinations.

I. Background on the Colorado Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the Colorado program. You can find
background information on the
Colorado program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the December 15, 1980, Federal
Register (45 FR 82173). You can also
find later actions concerning Colorado’s
program and program amendments at 30
CFR 906.15, 906.16, and 906.30.

II. Submission of the Proposed
Amendment

By letter dated May 12, 2000,
Colorado sent to us an amendment to its
program (administrative record No. CO-
691) under SMCRA (30 U.S.C. 1201 et
seq.). Colorado sent the amendment in
response to May 7, 1986, and June 19,
1997. letters (administrative record Nos.
C0O-282 and CO-686) that we sent to
Colorado in accordance with 30 CFR
732.17(c); required program
amendments codified at 30 CFR
906.16(d) and (e); and to include
changes made at its own initiative.

We announced receipt of the
proposed amendment in the June 7,
2000, Federal Register (65 FR 36098,
administrative record No. C-691-2). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
August 8, 2000.

III. Director’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment as described
below.

1. Rules 1.04(71), (81a), (86a) and
(137a), Proposed Definitions Containing
Language That Is the Same as or Similar
to the Corresponding Federal
Definitions at 30 CFR 701.5

Rule 1.04(71) (30 CFR 701.5),
concerning the definition of “Land use,”

Rule 1.04(81a) (30 CFR 701.5),
concerning the definition of “Other
treatment facilities” (replacing the
deleted definition of “Sediment
treatment facilities” at Rule 1.04(115a)),

Rule 1.04(86a) (30 CFR 701.5),
concerning the definition of “Permanent
impoundment,” and

Rule 1.04 (137a) (30 CFR 701.5),
concerning the definition of
“Temporary impoundment.”

Because the proposed definitions at
Rules 1.04(71), (81a), (86a) and (137a)
contain language that is the same as or
similar to the corresponding Federal
definitions, the Director finds that they
are as effective as the corresponding
Federal regulations at 30 CFR 701.5. The
Director approves the proposed
definitions of “Land use,” “Other
treatment facilities,” “Permanent
impoundment,” and ‘“Temporary
impoundment” at Rules 1.04(71), (81a),
(86a) and (137a).

2. Rule 1.04(115), Definition of
“Sedimentation pond”’

Colorado proposed at Rule 1.04(115)
the definition of “Sedimentation pond”
that, with two exceptions, is the same as
the Federal definition of “sedimentation
pond” at 30 CFR 701.5.

The first exception is that Colorado’s
proposed definition of “Sedimentation
pond” clarifies that the State Engineer’s
requirements are not applicable to those
structures designed solely to control
sediment or which do not store water.
There is no counterpart in the Federal
program to requirements of the State
Engineer. By this clarification, Colorado
has not diminished the requirements of
the Colorado program that do have
counterparts in the Federal program.
Therefore, the clarification is consistent
with the Federal definition of
“sedimentation pond” at 30 CFR 701.5.

The second exception is that
Colorado’s proposed definition of
“Sedimentation pond” distinguishes
between impoundments used as a
“primary sediment control structure” to
remove solids from water and
“secondary sedimentation control
measures,” such as ditches, riprap,
check dams, mulches, and other
measures used to reduce overland flow
velocity, reduce runoff volume or trap
sediment. Secondary sedimentation
control structures may contribute to a
sediment control program but are not
considered a sedimentation pond. The
Federal regulations at 30 CFR 816.45
provide for the use of sediment control
measures such as straw dikes, riprap,
check dams, mulches, vegetative
sediment filters, dugout ponds, and
other measures that reduce flow
velocity, reduce runoff volume, or trap
sediment. Colorado’s clarification that
such measures are not sedimentation
ponds is consistent with the provision
in the Federal regulations for use of
such sediment control measures. In
addition, Colorado’s existing Rule 4.05.5
has the same requirements for sediment

control measures as do the Federal
regulations at 30 CFR 816.45.

The Director finds, based on the
discussion above, that Colorado’s
proposed definition of “Sedimentation
pond” at Rule 1.04(115) is as effective
as the Federal definition of
“sedimentation pond” at 30 CFR 701.5
and approves it.

3. Rules 2.05.3(4); (4)(a)(iii), (iv), (v), (vi)
and (vii); and 4(b), Reclamation Plan:
Sedimentation Ponds and Other
Treatment Facilities, Inpoundments,
Banks, Dams, and Embankments

Colorado proposed at Rule 2.05.3(4)
and (4)(a) to require (in a permit
application) a general plan and detailed
design plan for each proposed
sedimentation pond, impoundment,
other treatment facility and diversion.
This requirement is similar to and as
effective as the requirement in the
Federal regulations at 30 CFR 780.25(a)
and 784.16(a) (see the discussion of the
use of the terms “sedimentation ponds
and the treatment facilities” in the
Colorado program in place of the term
“siltation structure used in the Federal
programs at finding No. 7).

Colorado proposed editorial revisions
at Rule 2.05.3(4)(a)(iii) concerning
application requirements for
impoundments that must meet the
applicable requirements of the State
Engineer. Specifically, Colorado
proposed to refer to the defined term
“impoundment” (rather than
“reservoir’’) and to correct a
typographical error by requiring any
impoundment with a capacity of 100
(rather than1000) acre feet to meet the
applicable requirements of the State
Engineer. OSM has no counterpart
Federal regulations governing
impoundments which require State
Engineer approval; however, the
revisions proposed to Rule
2.05.3(4)(a)(iii) do not conflict and are
consistent with and as effective as the
Federal regulations concerning
impoundments at 30 CFR 780.25(c) and
784.16(c).

Colorado required at proposed Rule
2.05.3(4)(a)(iv) that where a
sedimentation pond or impoundment
meets or exceeds the criteria at 30 CFR
77.216(a), the permittee must comply
with the applicable requirements of the
Mine Safety and health Administration
(MSHA), 30 CFR 77.216—1 and -2.
Colorado’s requirement proposed at
Rule 2.05.3(4)(a)(iv) is the same as and
as effective as the requirement in the
Federal regulations at 30 CFR
780.25(c)(2) and 784.16(c)(2) concerning
structures that meet the size or other
requirements of 30 CFR 77.216—1 and
77.216-2.
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Coloradao proposed at Rule
2.05.3(4)(a)(v) that any plans required to
be submitted to, and approved by, the
Office of the State Engineer or MSHA
for impoundments shall also be
submitted to Colorado as part of the
permit application. Colorado’s
requirement concerning impoundments
proposed at Rule 2.05.3(4)(a)(v) is the
same as the requirement in Federal
regulations at 30 CFR 780.25(a)(2) and
784.16(a)(2), with the exception that
Colorado also included a reference to
plans required to be approved by the
State Engineer. This exception has no
counterpart in the Federal regulations
(as discussed above), but is consistent
with the Federal regulations. Therefore,
Rule 2.05.3(4)(a)(v) is as effective as the
Federal regulations at 30 CFR
780.25(a)(2) and (c)(2) and 784.16(a)(2)
and (c)(2).

Colorado proposes to add new Rule
2.05.3(4)(a)(vi) requiring that all
impoundments meeting the Class B or C
criteria for dams in the U.S. Department
of Agriculture, Natural Resource
Conservation Service (NRCS), Technical
Release No. 60 (TR—60, 210-VI-TR60,
October 1985), “Earth Dams and
Reservoirs,” comply with the
requirements for structures that meet or
exceed the size or other criteria of
MSHA at 30 CFR 77.216(a), and to state
that TR—60 and 30 CFR 77.216(a) are
incorporated by reference. Colorado’s
requirement in proposed Rule
2.05.3(4)(a)(vi) is the same as and as
effective as the requirement in the
Federal regulations at 30 CFR
780.25(a)(2) and 784.16(a)(2) concerning
impoundment meeting the Class B or C
criteria.

Colorado proposed to add new Rule
2.05.3(4)(a)(vii) requiring that (1) each
plan for an impoundment which meets
the Class B or C criteria in TR—60 or
meets the size or other criteria of 30 CFR
77.216(a) shall include a stability
analysis of the structure, (2) the stability
analysis shall include, but shall not be
limited to, strength parameters, pore
pressure, and long term seepage
conditions, and (3) the plan shall also
contain a description of each
engineering design assumption and
calculation with a discussion of each
alternative considered in selecting the
specific design parameters and
construction methods. Colorado’s
proposed Rule 2.05.3(4)(a)(vii) is
consistent with and as effective as the
Federal regulations at 30 CFR 780.25(f)
and 784.16(f).

Colorado revised proposed Rule
2.05.3(4)(b), concerning the applicable
design requirements for sedimentation
ponds, whether temporary or
permanent, to correct typographical

errors and clarify the intent of the rule.
Colorado’s proposed Rule 2.05.3(4)(b) is
consistent with and as effective as the
Federal regulations at 30 CFR 780.25(c)
and 784.16(c).

The Director, based on the above
discussion, approves Colorado’s
proposed Rules 2.05.3(4);
2.05.3(4)(a)(iii), (iv), (v), (vi), and (vii);
and 2.05.3(4)(b) concerning application
requirements for sedimentation ponds,
other treatment facilities,
impoundments, banks, dams, and
embankments.

4. Rules 2.05.3(8)(a)(iii), (iv), (v) and (vi),
Coal Mine Waste and Non-Coal
Processing Waste Banks, Dams, or
Embankments

Colorado proposed at Rule
2.05.3(8)(a)(iii), concerning coal mine
waste and non-coal processing waste
banks, dams, or embankments, to revise
its requirements for impoundments that
must meet the applicable requirements
of the State Engineer. Specifically,
Colorado proposed to refer to the
defined term impoundment (rather than
reservoir) and to correct a typographical
error by requiring any impoundment
with a capacity of 100 (rather than 1000)
acre feet to meet the applicable
requirements of the State Engineer.
OSM has no counterpart Federal
regulations requiring such
impoundments to meet requirements of
the State Engineer; however, the
revisions proposed to Rule
2.08.3(8)(a)(iii) are consistent with and
as effective as the Federal regulations
concerning coal processing waste
impoundments at 30 CFR 780.25(c), (d)
and (e) and 784.16(c), (d), and (e).

Colorado also proposed to revise Rule
2.05.3(8)(a)(iii) by recodifying the last
sentence as Rule 2.05.3(8)(a)(iv).
Proposed Rule 2.05.3(8)(a)(iv) requires
that if a coal mine waste and non-coal
processing waste banks, dams, or
embankments meet or exceed the
criteria of 30 CFR 77.216(a), the
permittee must comply with the
applicable requirements of the MSHA,
30 CFR 77.216-1 and —2. This
requirement is the same as and as
effective as the Federal regulations at 30
CFR 780.25(c)(2), (d) and (e) and
784.16(c)(2), (d) and (e).

Colorado proposed to add new Rule
2.05.3(8)(a)(v) that requires all
impoundments meeting the Class B or C
criteria for dams in the U.S. Department
of Agriculture, NRCS, Technical Release
No. 60 (TR-60, 210-VI-TR60, October
1985), “Earth Dams and Reservoirs,”
comply with the requirements for
structures that meet or exceed the size
or other criteria of MSHA at 30 CFR
77.216(a), and incorporated by reference

TR-60 and 30 CFR 77.216(a). This
requirement at proposed Rule
2.05.3(8)(a)(v) is the same as and as
effective as the requirement in the
Federal regulations at 30 CFR
780.25(c)(2) and 784.16(c)(2) concerning
impoundments meeting the Class B or C
criteria.

Colorado proposed to add new Rule
2.05.3(8)(a)(vi) which provides that (1)
each plan for an impoundment which
meets the Class B or C criteria in TR—
60 or meets the size or other criteria of
30 CFR 77.216(a) shall include a
stability analysis of the structure, (2) the
stability analysis shall include, but shall
not be limited to, strength parameters,
pore pressure, and long term seepage
conditions, and (3) the plan shall also
contain a description of each
engineering design assumption and
calculation with a discussion of each
alternative considered in selecting the
specific design parameters and
construction methods. Colorado’s
proposed Rule 2.05.3(8)(a)(vi),
concerning coal mine waste and non-
coal processing waste banks, dams, or
embankments, is the same as and as
effective as the Federal regulations at 30
CFR 780.25(f) and 784.16(f).

The Director, based on the above
discussion, approves Colorado’s
proposed Rules 2.05.3(8)(a)(iii), (iv), (v),
and (vi), concerning coal mine waste
and non-coal processing waste banks,
dams, or embankments.

5. Rules 2.07.3(3) (b) and (c), Time
Frame for Written Comments
Concerning Technical Revisions

Colorado proposed an editorial
revision at Rule 2.07.3(3)(b) to replace
the “Soil Conservation Service” with
the current agency name, the “National
Resource Conservation Service.”
Colorado proposed to revise Rule
2.07.3(3)(c) to clarify that written
comments regarding technical revisions
may be submitted within 10 days of the
initial newspaper publication. This
revision clarifies that the written
comment period for a technical revision
is different from the written comment
period for new permits, permit revisions
and permit renewals. Colorado’s
clarification in Rule 2.07.3(3)(c) is
consistent with Colorado’s existing Rule
2.08.4(6)(b)(ii) which specifies the
written comment period for technical
revisions.

The Federal regulations at 30 CFR
774.13(b)(2) require that the regulatory
authority establish guidelines
concerning the extent of revisions for
which all the permit application
information requirements and
procedures, including public
participation, shall apply. The Director
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finds that Colorado’s proposed Rules
2.07.3(3) (b) and (c) are consistent with
and as effective as the Federal
regulations at 30 CFR 773.13(b)(2).

6. Rules 1.04(31a) and 2.07.6(2)(c),
Definition of “Cumulative Impact Area”
and the Criteria for Permit Approval or
Denial

A. Rule 1.04(31a), Definition of
“Cumulative impact area.” Colorado
proposed at Rule 1.04(31a) a definition
of “Cumulative impact area” meaning

the area which includes, at a minimum, the
entire projected lives through bond release
of: the proposed operation; all existing
operations; any operation for which a permit
application has been submitted to the
Division; all other operations required to
meet diligent development requirements for
leased federal coal, for which there is actual
mine development information available.

Colorado’s existing Rule 1.04(51)
defines the term “‘general area’” to mean

with respect to hydrology, the topographic
and ground water basin surrounding the area
to be mined during the life of the operation
which is of sufficient size, including aerial
extent and depth, to include one or more
watersheds containing perennial streams and
ground water systems and to allow
assessment of the probable cumulative
impacts on the quality and quantity of
surface and ground water systems in the
basins.

The Federal definition of ‘“‘cumulative
impact area” at 30 CFR 701.5 means

the area, including the permit area, within
which impacts resulting from the proposed
operation may interact with the impacts of all
anticipated mining on surface- and ground-
water systems. Anticipated mining shall
include, at a minimum, the entire projected
lives through bond release of: (a) The
proposed operation, (b) all existing
operations, (c) any operation for which a
permit application has been submitted to the
regulatory authority, and (d) all operations
required to meet diligent development
requirements for leased Federal coal for
which there is actual mine development
information available.

Colorado uses the term “cumulative
impact area” in its rules in conjunction
with the term ““‘general area” for which
OSM has no counterpart. Colorado’s
proposed definition of “‘cumulative
impact area” describes an area which
includes, at a minimum, an area within
the boundaries of mining related
operations. The counterpart Federal
definition of “cumulative impact area”
describes an area including the same
operations, but which would also
include any area of impact outside of
and resulting from operations within the
boundaries of mining related operations.
However, Colorado’s definition of the
term ‘“‘general area” describes the

topographic and ground water basin
surrounding the area to be mined.

Therefore, the Director finds that
Colorado’s proposed definition of
“cumulative impact area,” at Rule 1.04
(31a) used in conjunction with the
existing term “general area,” defined at
Rule 1.04(51) is an effective as the
Federal definition of “cumulative
impact area” at 30 CFR 701.5 and
approves it.

B. Rule 2.07(2)(c), written findings
concerning cumulative hydrologic
impacts of all anticipated mining.
Colorado proposed Rule 2.07.6(2)(c),
concerning the written findings the
regulatory authority must make about
the probable cumulative hydrologic
impacts of all anticipated coal mining
prior to approval of a permit or revision
application, that is, with one exception,
the same as the Federal regulation at 30
CFR 773.15(c)(5). The exception is that
Colorado’s proposed rule uses the terms
“general and cumulative impact area”
where the Federal regulation uses the
term ‘“‘cumulative impact area.” As
discussed in finding No. 6.A above, the
Director found that Colorado’s use of the
terms ‘“‘general area’ and “‘cumulative
impact area” is as effective as the use of
the term ‘“‘cumulative impact area” in
Federal regulations.

Based on the above discussion, the
Director finds that proposed Rule
2.07.6(2)(c), in conjunction with
Colorado’s proposed definition of
“cumulative impact area” at Rule
1.04(31a) and existing definition of
“general area” at Rule 1.04(51), is the
same as and as effective as the Federal
regulation at 30 CFR 773.15(c)(5),
concerning the written findings about
cumulative hydrologic impacts
necessary for permit application
approval. The Director approves
proposed Rule 2.07.6(2)(c).

7. Rules 4.05.2(1), (2), (3)(a), (4), (5) and
(6), Sedimentation Ponds and Other
Treatment Facilities (Siltation
Structures) and Water Quality
Standards and Effluent Limitations

Colorado proposed to revise Rule
4.05.2, concerning sedimentation ponds
and other treatment facilities and water
quality standards and effluent
limitations, to include in paragraphs (1),
(2), (3)(a), (4), (5) and (6) a reference to
the term “‘other treatment facilities,” so
that all the requirements of these rules
apply to the use of “other treatment
facilities” as well as “sedimentation
ponds.”

The counterpart Federal regulations at
30 CFR 816.46 and 817.46 refer to the
use of siltation structures. Colorado has
deleted its definition of “siltation
structure,” added a definition of “other

treatment facilities”” (see finding No. 1)
and revised its definition of
“sedimentation pond” (see finding No.
2). Wherever the Federal regulations at
30 CFR 816.46 and 817.46 refer to the
term “siltation structures,” Colorado
refers to the terms “sedimentation
pond” and ‘“‘other treatment facilities.”
Colorado’s proposed revisions at Rule
4.05.2 are otherwise the same as the
respective counterpart Federal
regulations at 30 CFR 816.42, 816.46,
817.42 and 817.46 as follows:

Rule 4.05.2(1), 30 CFR 816/817.46(b)(2)

Rule 4.05.2(2), 30 CFR 816/817.46(b)(5)

Rule 4.05.2(3)(a), 30 CFR 816/817.46(e)

Rule 4.05.2(4), 30 CFR 816/817.46(a)(1)
(2)

Rule 4.05.2(5), 30 CFR 816/817.46(d)(2)

Rule 4.05.2(6), 30 CFR 816/817.42

The Federal regulations at 30 CFR
701.5 define “siltation structures” to
mean sedimentation ponds or other
treatment facilities. Because Colorado
uses the terms “sedimentation ponds”
and “other treatment facilities”
wherever the Federal regulations use the
term ‘‘siltation structure,” Colorado’s
rules are the same as the Federal
regulations. Therefore, the Director
finds that Colorado’s proposed Rules
4.05.2(1), (2), (3)(a), (4), (5), and (6) are
as effective as the counterpart Federal
regulations at 30 CFR 816.42, 816.46,
817.42 and 817.46 and approves them.

8. Rule 4.05.6, Sedimentation Ponds
and Other Treatment Facilities

Colorado proposed to recodify and or
revise Rule 4.05.6, concerning general
requirements for sedimentation ponds,
as follows:

Rule 4.05.6(1) to make the
requirements of Rule 4.05.6 applicable
to “other treatment facilities”” as well as
“sedimentation ponds;”

Rule 4.05.6(2) to require that
sedimentation ponds and other
treatment facilities be designed,
constructed and maintained in
compliance with Rules 4.05.6 and
4.05.9;

Rule 4.05.6(3) to make the
requirements of Rules 4.05.6(3)(a), (3)(b)
and (3)(c) applicable to other treatment
facilities as well as sedimentation
ponds, and to delete Rule 4.05.6(3)(d)
and (3)(e) concerning design and
construction requirements for spillways
(Colorado proposed these requirements
in Rule 4.05.9, see finding No. 10);

Rule 4.05.6(4) requiring that spillways
for sedimentation ponds and other
treatment facilities comply with Rule
4.05.9(2);

Rule 4.05.6(5) requiring all supporting
calculations, documents and drawings
used to establish the requirements of
Rules 4.05.6 and 4.05.9, be included in
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the permit application including any
revisions to a permit (note: this was an
existing rule previously codified as
4.05.6(7) and was only revised to make
the rule applicable to permit revisions
and reference 4.05.6 rather than
4.05.6(3));

Rule 4.05.6(6) requiring that
sedimentation ponds be designed,
constructed and maintained to prevent
short-circuiting to the extent possible
(note: this was an existing rule
previously codified as Rule 4.05.6(9)
and not otherwise revised); and

Rule 4.05.6(7) requiring that
sedimentation ponds or other treatment
facilities not be removed until the
disturbed area is reclaimed and it is
demonstrated that the requirements of
Rule 4.05.2(2) are met and if proposed
to remain as permanent structures, it
must be demonstrated that the
requirements of Rule 4.05.9 are met
(note: this was an existing rule
previously codified as 4.05.6(14) and
revised only so that its requirements
apply to other treatment facilities as
well as sedimentation ponds).

Wherever the Federal regulations at
30 CFR 816.46 and 817.46 refer to the
term “‘siltation structures,” Colorado
refers to the terms “sedimentation
pond” and “other treatment facilities.”
Colorado’s proposed Rule 4.05.6 is
otherwise the same as or similar to the
respective counterpart Federal
regulations at 30 CFR 780.12(a)(4),
780.18(b), 816.46 and 817.46 as follows:

Rule 4.05.6(1), 30 CFR 816/817.46(c)(1)(i)

and (d)
Rule 4.05.6(1)(a), 30 CFR 816/817.46(b)(3)
Rule 4.05.6(1)(b), 30 CFR 816/871.46(c)(1)(ii)
Rule 4.05.6(2), 30 CFR 816/817.46(b)(4)
Rule 4.05.6(3)(a), 30 CFR 816/817.46(c)(1)(iii)
(B and C),
Rule 4.05.6(3)(b), 30 CFR 816/817.46(c)(1)(iii)
(A and F)

Rule 4.05.6(3)(c), 30 CFR 816/817.46(c)(1)(iii)
D)

Rule 4.05.6(4), 30 CFR 816/817.46(c)(2)

Rule 4.05.6(5), 30 CFR 780.12(a)(4) and
780.18(b)

Rule 4.05.6(6), 30 CFR 816/817.46(c)(iii)(E)

Rule 4.05.6(7), 30 CFR 816/817.46(b)(5)

(Please note that Colorado’s counterparts to

the Federal regulations at 30 CFR

816.46(c)(iii) (G, H, and I) are in proposed

Rule 4.05.9(7)(b) discussed in finding No. 10

below).

Therefore, the Director finds that
Colorado’s proposed revisions at Rule
4.05.6 are as effective as the counterpart
Federal regulations at 30 CFR
780.12(a)(4), 780.18(b), 816.46 and
817.46 and approves them.

9. Rule 4.05.7, Discharge Structures

Colorado proposed to revise Rule
4.05.7, concerning the requirement to
use erosion control measures to

minimize disturbance from discharge
structures to the hydrologic balance, by
adding “other treatment facilities” to
those sedimentation ponds,
impoundments, and other structures to
which the rule currently applies.

The counterpart Federal regulations at
30 CFR 816.47 and 817.47 do not refer
to “other treatment facilities”;
Colorado’s rule is otherwise the same as
the Federal regulations. The addition of
the reference to “other treatment
facilities” provides the capability of
applying the rule to a broader spectrum
of structures and therefore ensuring
environmental protection in a broader
spectrum of circumstances.

Therefore, the Director finds that
Colorado’s proposed Rule 4.05.7 is
consistent with and as effective as the
Federal regulations at 30 CFR 816.47
and 817.47 and approves it.

10. Rules 4.05.9(1) through (21),
Impoundments

OSM required at 30 CFR 906.16(d)
that Colorado revise rule 4.05.9 to
clearly indicate that Rules 4.05.9(1)(g)
and 4.05.9(4) through (13) apply to both
temporary and permanent
impoundments (56 FR 1371, January 14,
1991). OSM required at 30 CFR
906.16(e) that Colorado revise Rule
4.05.9(2) to remove the phrase “in
which water is impounded by a dam”
(56 FR 1371, January 14, 1991).

Colorado proposed to extensively
revise Rule 4.05.9 concerning the
performance standards specific to
impoundments. Colorado proposed to
recodify and or revise Rule 4.05.9 as
follows:

Rule 4.05.9(1) requiring that the
design, construction and maintenance of
all impoundments, including
sedimentation ponds, sediment
treatment facilities, or other treatment
facilities shall be in compliance with
Rule 4.05.9, and in compliance with all
applicable Federal and State water
quality standards;

Rules 4.05.9(2)(a) through (e)
specifying the requirements for
impoundment spillway systems;

Rule 4.05.9(3), identifying
impoundments that must meet the
design requirements of the State
Engineer;

Rule 4.05.9(4), identifying
impoundments that must meet the
criteria of MSHA at 30 CFR 77.216(a);

Rule 4.05.9(5), requiring persons who
impound water for a beneficial use to
meet all applicable State laws;

Rule 4.05.9(6), requiring stability of
embankments, foundations and
abutments and a foundation
investigation for those impoundments
meeting the criteria of the State

Engineer, the size or other criteria of
MSHA at 30 CFR 77.216(a) or the
criteria of TR-60;

Rule 4.05.9(7) specifying
requirements for all impoundment
embankments;

Rules 4.05.9(8)(a) and (b), requiring
safety factors for impoundments
meeting the size or other criteria of
MSHA at 30 CFR 77.216(a) or TR-60
(minimum safety factor of 1.5 and a
seismic safety factor of at least 1.2) and
those that do not (a minimum static
safety factor of 1.3);

Rule 4.05.9(9), requiring the
protection of embankments from
erosion;

Rule 4.05.9(10), requiring adequate
freeboard for all impoundments and
specifying the freeboard hydrograph
criteria for impoundments meeting the
Class B or Class C criteria for dams in
TR-60;

Rule 4.05.9(12), specifying that the
vertical portion of any remaining
highwall shall be located far enough
below the low-water line, along the full
extent of the highwall, to provide
adequate safety and access for the
proposed water users;

Rule 4.05.9(13)(a) through (1),
concerning the bases for approval of a
permanent impoundment;

Rule 4.05.9(14), specifying the
inspection requirements for all
impoundments;

Rule 4.05.9(15), specifying the
contents of certified inspection reports;

Rule 4.05.9(17), specifying quarterly
inspection requirements for certain
impoundments;

Rules 4.05.9(18)(a) through (e)
identifying those impoundments that
can be exempted from the quarterly
inspection requirements of Rule
4.05.9(17) with requirements specific to
them;

Rule 4.05.9(19), identifying
emergency procedures if an examination
or inspection indicates a potential
hazard;

Rule 4.05.9(20), requiring that
examination of impoundments that
meet the criteria of the State Engin